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DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 12-1898 PO




)

CHRISTINA A. MARCUM,
)




)



Respondent.
)

DECISION


Christina A. Marcum is subject to discipline because she committed a criminal offense.
Procedure


On October 23, 2012, the Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Marcum.  Marcum was served with our notice of complaint/notice of hearing by certified mail on October 29, 2012.  She filed an answer on November 5, 2012.

We held a hearing on March 18, 2012.  Assistant Attorney General Ross Brown represented the Director.  Neither Marcum nor anyone representing her appeared.  The case became ready for our decision on the same date, when the transcript was filed.

We make our findings of fact from the Director’s affidavit of licensure and the certified copies of records from the Barry County Circuit Court submitted by the Director and admitted into evidence at the hearing.  
Findings of Fact

1. The Director issued a peace officer license to Marcum on November 21, 2011.  Since that time, her license has been current and active.

2. On May 11, 2009, Marcum issued a check for $67.89 to Race Bros. Farm & Home Supply, knowing that the check would not be paid.  On May 22, 2009, she was charged with passing a bad check – less than $500, a Class A misdemeanor in violation of § 570.120.

3. On June 8, 2010, Marcum pled guilty in the Barry County Circuit Court to the above charge.  She was sentenced to 60 days in jail, but execution of the sentence was suspended in favor of restitution and one year of unsupervised probation.  She completed both conditions and was discharged from probation on May 13, 2011.

4. On June 27, 2010, Marcum issued a check for $54.08 to Johnson’s General Store #1, knowing that the check would not be paid.  She was charged on the same date with passing a bad check – less than $500, a Class A misdemeanor in violation of § 570.120.
5. On January 10, 2012, Marcum pled guilty in the Barry County Circuit Court to the above charge.  She was sentenced to one year in jail, but execution of the sentence was suspended in favor of one year of unsupervised probation. 

Conclusions of Law 


We have jurisdiction to hear this case.  Section 590.080.2.  The Director has the burden of proving that Marcum has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

The Director alleges that there is cause for discipline under § 590.080: 
1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]
Section 570.120.1 states:

1. A person commits the crime of passing a bad check when:
(1) With purpose to defraud, the person makes, issues or passes a check . . . knowing that it will not be paid by the drawee, or that there is no such drawee; or

(2) The person makes, issues, or passes a check . . . for the payment of money, knowing that there are insufficient funds in or on deposit with that account for the payment of such check . . . and fails to pay the check . . . within ten days after receiving actual notice in writing that it has not been paid because of insufficient funds or credit with the drawee or because there is no such drawee.
*   *   *

4.
Passing bad checks is a class A misdemeanor[.]


Marcum twice pled guilty to the crime of passing a bad check – less than $500, in violation of § 570.120.  Conviction of this crime requires a finding of criminal intent, as set forth in the statute.  In her answer, Marcum denies that she intended to write checks that would not clear the bank.  But her convictions estop her from denying that she committed the underlying criminal offenses.  Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004) (citing James v. Paul, 49 S.W.3d 678, 682-83 (Mo. banc 2001)).  We conclude she twice committed the criminal offense of passing a bad check.


We note that although the Director’s complaint avers that “at all relevant times herein” Marcum’s license was “active and current,” Marcum actually committed both offenses for which 
the Director seeks to discipline her before he issued her a license, although the second conviction occurred after the license was issued.  This is an unusual pattern of events;
 however, we do not see that it presents any statutory bar to discipline.
Summary

There is cause for discipline under § 590.080.1(2).  

SO ORDERED on March 26, 2013.


________________________________



KAREN A. WINN


Commissioner
	� Statutory citations are to the RSMo Supp. 2012 unless otherwise indicated.


	� It is possible, of course, that the Director was unaware of one or both of the criminal offenses at the time he issued a license to Marcum.
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