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)
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)
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)
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)


FINDINGS OF FACT AND CONCLUSIONS OF LAW


On January 24, 2000, the State Board of Nursing (Board) filed a complaint seeking to discipline the registered professional nurse (RN) license of Frances Manning.  The Board filed an amended complaint on May 22, 2000.  The amended complaint charges that Oklahoma disciplined Manning for conduct for which Missouri allows discipline.  We convened a hearing on the amended complaint on June 13, 2000.  Assistant Attorney General Rikki Jones represented the Board.  Though notified of the time and place of the hearing, Manning made no appearance.  Our reporter filed the transcript on June 14, 2000.    

Finding of Fact


Manning holds inactive Missouri R.N. License No. RN065362.  From August to October 1996, Manning worked at St. Anthony’s Hospital in Oklahoma City, Oklahoma.  The Oklahoma 

Board of Nursing placed Manning’s Oklahoma R.N. license on probation for failing to do the following things (Manning’s conduct) during that time:


1.  Follow hospital policy on documentation of narcotic use


2.  Follow hospital policy on documentation of medical wastage


3.  Follow physician’s orders for pain or sedative medication for critically ill patients


4.  Provide adequate care to critically ill patients


5.  Provide adequate documentation on critically ill patients


6.  Properly document administration of medications to patients assigned to her


7.  Adequately document change in patient condition


8.  Adequately document patient response to intervention

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.
  

The Board has the burden of proving that Manning committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board may prove the facts essential to its legal theory by a preponderance of the credible evidence.  Lampe v. Franklin American Trust Co., 96 S.W.2d 710 (Mo. 1936).  The Board may meet that burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.  Farnham v. Boone, 431 S.W.2d 154 (Mo. 1968).

The Board cites section 335.066.2(8), which allows discipline for:  

(8) Disciplinary action against the holder of a [RN] license . . . granted by another state . . . upon grounds for which revocation or suspension is authorized in this state[.]

The amended complaint argues that the conduct with which Manning was charged in Oklahoma is also cause for suspension or revocation in Missouri.  The Board cites section 335.066.2, which allows discipline for:

(5) Incompetency, misconduct, [or] gross negligence . . . in the performance of the functions or duties of [an R.N.]; 

*   *   *

(12) Violation of any professional trust or confidence[.]

Manning argues that she was not guilty of the conduct for which Oklahoma disciplined her license.  We are not deciding whether Manning committed that conduct. We are deciding whether the conduct for which Oklahoma disciplined her is also cause for discipline in Missouri.  


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Id.  at 533.  The record does not reflect any charges showing that Manning intended to do anything wrong, or what the hospital policy or physician’s orders required, or whether adherence to them was a professional duty, or that Manning’s departure from any professional standards of care or documentation was particularly egregious.  Therefore, we conclude that the Board has not shown that Manning is subject to discipline under section 335.066.2(5) for misconduct or gross negligence.  


Like gross negligence, incompetence includes a lack of disposition to use a professional ability, though incompetence is general in scope.  However, incompetence also includes the mere general lack of a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Professional trust is a relationship between a licensee and another person created by such person’s reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


We infer that Manning’s employer, co-workers, and patients had professional trust in her. A failure to follow hospital policy on the documentation of narcotic use and medical waste 

violates the professional trust of the hospital.  A failure to follow physician’s orders for pain or sedative medication for critically ill patients violates the professional trust of the physician.  A failure to provide adequate care or documentation on critically ill patients; to properly document administration of medications to patients assigned; and to adequately document patient need, change in condition, and response to intervention violates the professional trust of those patients.  Therefore, we conclude that Manning is subject to discipline under section 335.066.2(12) for violations of professional trust.  


Those eight reported breaches of professional trust in three months show that Manning generally lacked either professional ability or the disposition to use it.  Therefore, we conclude that Manning is also subject to discipline under section 335.066.2(5) for incompetence.  

Summary


We conclude that Manning is subject to discipline under section 335.066.2(8) because Oklahoma disciplined her on grounds for which Missouri allows discipline under section 335.066.2(5) for incompetence and section 335.066.2(12) for violations of professional trust.  The Board has not shown that Missouri would allow discipline for such conduct under section 335.066.2(5) as misconduct or gross negligence.  


SO ORDERED on July 3, 2000.



_________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1999 Supplement to the Revised Statutes of Missouri, unless otherwise noted.  
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