Before the

Administrative Hearing Commission

State of Missouri

MANCHESTER-270 DEVELOPMENT, INC.,
)



)



Petitioner,
)




)


vs.

)
No. 99-3790 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On December 21, 1999, Manchester-270 Development, Inc. (Manchester-270) filed a petition appealing the Director of Revenue’s final decision denying Manchester-270’s fuel tax refund.


On January 5, 2000, the Director filed a motion to dismiss the petition.  The Director argues that Manchester-270 did not timely file the refund claim with him.  Our Regulations 

1 CSR 15-3.430(5) and 1 CSR 15-3.450(4)(C) provide that we may dispose of this case without a hearing if the Director establishes facts that (a) Manchester-270 does not dispute and (b) entitle the Director to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Manchester-270 until January 24, 2000, to respond to the motion.  It did not respond.  Therefore, we conclude that Manchester-270 does not dispute the following facts as established by the Director’s affidavit.

Findings of Fact

1. Manchester-270 paid fuel tax (the tax) on purchases of gasoline between February 26 and September 3, 1998 (the purchases). 

2. Manchester-270 filed with the Director a claim for a refund of the tax (the claim).  The claim was postmarked September 8, 1999.  September 8, 1999, was after April 15, 1999, and more than one year after all the purchases.  

3. By notice dated November 9, 1999, the Director denied Manchester-270’s claim because it was filed “past the April 15th and one year time limit” under “[s]ection 142.824.1, RSMo.”

Conclusions of Law


Section 621.050.1, RSMo 1994, provides that we have jurisdiction to hear Manchester-270’s petition from the Director’s decision. 
  However, we have no power to decide a refund claim not timely filed with the Director.  Matteson v. Director of Revenue, 909 S.W.2d 356, 360-61 (Mo. banc 1995).


Section 142.824.1 provides:

If the claim is filed by the ultimate consumer, a consumer must file the claim within one year of the date of purchase or April fifteenth following the year of purchase, whichever is later. 

The statute gave Manchester-270 the later of two deadlines by which to file the claims.  


For purchases made up to and including April 15, 1998, the deadline was April 15, 1999.  For purchases made after April 15, 1998, the deadline was one year from the purchase.  Manchester-270 sent its claim to the Director on September 8, 1999, which was after the deadlines for all claims had expired.


Manchester-270 asks for a reconsideration of its claims because it was diligent in pursuing them, and was not informed of the deadline.  We believe what Manchester-270 has told us, but we have no power to alter the deadline.  The statutes set the deadline, and neither the Director nor this Commission can change the statute.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  


Therefore, we grant the Director’s motion to dismiss and deny Manchester-270’s refund claim.  


SO ORDERED on March 9, 2000.



_________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.


� That statute allows 30 days to file the petition after the Director mails the decision.  The Director asserts that the petition was filed with us after that deadline.  However, the record does not show the date the Director mailed his final decision.   
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