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DECISION 


The Estate of John Franklin Macomber (“the Estate”) properly reported and paid Missouri estate tax on its original Missouri estate tax return, and it is not entitled to a refund as reported on its amended return.   

Procedure


On December 9, 2003, Courtenay E. Macomber, personal representative of the Estate, filed a complaint challenging the Director’s assessment of estate tax.  


The parties filed a joint stipulation of facts on February 9, 2004.  Barnet M. McKee, with Husch & Eppenberger, LLC, represents the personal representative.  Legal Counsel Jan Hemm Pritchard represents the Director.

Findings of Fact

1. John Franklin Macomber was a resident of Missouri at the time of his death on 

June 26, 2002, in Emmet County, Michigan.  

2. Courtenay E. Macomber (“the personal representative”) is the personal representative of the Estate.  

3. The bulk of the Estate was inherited from Macomber’s mother, Margaret Macomber Gibbs, who died on June 23, 1999, while a resident of St. Louis County, Missouri.  

4. After Macomber’s death, federal and state estate tax returns were filed with payment made to the U.S. Treasury and to the States of Missouri and Michigan.  

5. On its federal estate tax return, the Estate reported a taxable estate of $1,587,733 on line 3.  The Estate reported a tentative tax of $595,280 on line 6, and a unified credit of $345,800 on line 9, resulting in a tax of $249,480 on line 12, prior to application of the credit for state death taxes on line 13 and the credit for tax on prior transfers on line 17.  

6. On line 13 of the federal estate tax return, the Estate claimed $52,511 as a credit for state death taxes under Internal Revenue Code (“IRC”) § 2011.  

7. The temporal proximity of Mrs. Gibbs’ death to Macomber’s death allowed the Estate to take an 80% credit for prior transfers on its federal estate tax under IRC § 2013.  On line 17 of the federal estate tax return, the Estate claimed $157,575 as a credit for tax on prior transfers.    

8. The Estate computed a net federal estate tax of $39,394.  

9. On the original federal and state estate tax returns, the state estate tax credit was deducted before taking the federal prior transfer credit.  

10. The Missouri estate tax return indicated an estate tax amount of $41,956, which was paid in full.  

11. The Estate proposes to file an amended federal estate tax return, reflecting a credit of $10,502 for state death taxes on line 13 and a credit of $191,182 for tax on prior transfers on line 17, resulting in federal estate tax of $47,796.
  

12. On August 15, 2003, the Estate filed an amended Missouri estate tax return indicating an estate tax of $8,391, and thus claiming a refund of $33,565 ($41,956 - $8,391).  The estate tax calculation on the amended Missouri estate tax return resulted from using the prior transfer credit before taking the state estate tax credit, as follows:  

Tentative tax before credits
$249,480

Minus 80% credit for tax on prior transfers
$199,584

Maximum federal tax without any state tax credit
$49,896

Minus minimum federal tax with full allowable state
$39,394

tax credit (per return)

Adjusted state death tax credit (per Reithmann)

$10,502

Federal tax with adjusted state death tax credit
$47,796

Total transfer tax
$58,298

Missouri portion of transfer tax
$8,391

Michigan portion of transfer tax
$2,111

The apportionment of the state taxes between Missouri and Michigan was based on the fact that 79.9% of Macomber’s property was in Missouri ($10,502 x .799 = $8,391).

13. The Director examined the Estate’s amended Missouri estate tax return and issued a notice denying the refund request on August 19, 2003.  On November 10, 2003, the Director issued a final decision upholding the notice.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Estate has the burden to prove that it is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 145.011 provides:  

A tax is imposed on the transfer of every decedent’s estate which consists in whole or in part of property having a tax situs within the state of Missouri.  The Missouri estate tax shall be [1] the maximum credit for state death taxes allowed by the Internal Revenue Code Section 2011 [2] but not less than the maximum credit for state death taxes allowable to the estate of a decedent against the federal estate tax by Section 2011 or any other provision of the laws of the United States.  

(Emphasis added.)  IRC § 2011 provides the federal estate tax credit for state death taxes paid:  

(a) In general.--The tax imposed by section 2001 shall be credited with the amount of any estate, inheritance, legacy, or succession taxes actually paid to any State or the District of Columbia, in respect of any property included in the gross estate (not including any such taxes paid with respect to the estate of a person other than the decedent).  

(b) Amount of credit.--

(1) In general.  Except as provided in paragraph (2), the credit allowed by this section shall not exceed the appropriate amount stated in the following table:  

If the adjusted taxable estate is: . . . The maximum tax credit shall be:  

*   *   *

Over $1,040,000 but not over
$38,800 plus 6.4% of the excess $1,540,000
over $1,040,000.

*   *   *

(2)  Reduction of maximum credit.--
(A) In general.--In the case of estates of decedents dying after December 31, 2001, the credit allowed by this section shall not exceed the applicable percentage of the credit otherwise determined under paragraph (1).  

(B)  Applicable percentage.--

In the case of estates of decedents dying during:        The applicable percentage is:  

2002                                                                              75 percent

2003                                                                              50 percent

2004                                                                              25 percent

(3)  Adjusted taxable estate.--For purposes of this section, the term “adjusted taxable estate” means the taxable estate reduced by $60,000.  

(c) Period of limitations on credit.--The credit allowed by this section shall include only such taxes as were actually paid and credit therefor claimed within 4 years after the filing of the return required by section 6018 . . . .

*   *   *

(e) Limitation based on amount of tax.--The credit provided by this section shall not exceed the amount of the tax imposed by section 2001, reduced by the amount of the unified credit provided by section 2010.  


In Estate of Good v. Good, 28 Cal. Rptr. 378, 379 (Cal. App. 1963), the court explained the purpose of the credit and its relationship to state estate tax statutes:  

The purpose of [section 2011], which has been a part of the federal estate tax law since its enactment was to enable the states to divert into their own treasuries, without additional burden to taxpayers, 

money which would otherwise be exacted by federal authority.  As the section 2011, Internal Revenue Code of 1954 credit, in order to be obtainable must arise from a state enactment, most states enacted a ‘pickup’ statute designed to absorb any federal credit[.]

(Citations omitted.)  


The Estate claimed a federal estate tax credit under IRC § 2013, which allows a credit for estate tax that has been paid with respect to the transfer of property to the decedent 

by a person who died within a prescribed period before or after the decedent’s death.  The Estate computed the credit as provided by IRC § 2013(b):  

(a) General rule.--The tax imposed by section 2001 shall be credited with all or a part of the amount of the Federal estate tax paid with respect to the transfer of property . . . to the decedent by or from a person (herein designated as a “transferor”) who died within 10 years before, or within 2 years after, the decedent’s death.  If the transferor died within 2 years of the death of the decedent, the credit shall be the amount determined under subsections (b) and (c). . . . 

(b) Computation of credit.--Subject to the limitation prescribed in subsection (c), the credit provided by this section shall be an amount which bears the same ratio to the estate tax paid (adjusted as indicated hereinafter) with respect to the estate of the transferor as the value of the property transferred bears to the taxable estate of the transferor (determined for purposes of the estate tax) decreased by any death taxes paid with respect to such estate.  For purposes of the preceding sentence, the estate tax paid shall be the Federal estate tax paid increased by any credits allowed against such estate tax under section 2012, or corresponding provisions of prior laws, on account of gift tax, and for any credits allowed against such estate tax under this section on account of prior transfers where the transferor acquired property from a person who died within 10 years before the death of the decedent.  

(c) Limitation on credit.--


(1) In general.--The credit provided in this section shall not exceed the amount by which--


(A) the estate tax imposed by section 2001 or section 2101 (after deducting the credits provided for in sections 2010, 2011, 2012, and 2014) computed without regard to this section, exceeds


(B) such tax computed by excluding from the decedent’s gross estate the value of such property transferred and, if applicable, by making the adjustment hereinafter indicated.  


The Estate characterizes the issue as whether it may take the prior transfer credit prior to the state death credit.  However, the issue is more complicated.  As shown by Finding 12, the Estate actually argues that its federal credit for state death taxes, and thus its estate tax apportionable between Missouri and Michigan, is the difference between:  


(1)
the federal estate tax without taking a state death tax credit, and 


(2)
the federal estate tax computed with a full “allowable” state death tax credit; i.e., the 



federal estate tax as computed on the original federal estate tax return.  


The Estate relies on The Mary S. Reithmann Trust v. Director of Revenue, 62 S.W.3d 46 (Mo. banc 2001).  In that case, the estate claimed no state death tax credit on federal estate tax return line 15, and claimed a $13,064,249 prior transfer credit on federal estate tax return line 19.  The estate paid no Missouri estate tax.  The Director issued a final decision assessing $3,149,934.18 in Missouri estate tax, plus interest of $268,564.03, and the estate appealed to this Commission.  The Mary S. Reithmann Trust v. Director of Revenue, No. 99-2755 RI (Mo. Admin. Hearing Comm’n Jan. 4, 2001).   This Commission upheld the Director’s decision, reasoning that the two different terms, “allowed” and “allowable,” in § 145.011, must each be construed to have meaning.  Even though no state death tax credit was actually taken on the federal return, this Commission held that the words “maximum credit for state death taxes allowable . . . by section 2011” accounted for situations in which an estate may not have taken all the credit that it was entitled to take on the federal estate tax return under IRC § 2011.  The Commission stated:  

The Estate was entitled to claim a credit for the Missouri estate tax on line 15 of the federal estate tax return because it was allowable, and therefore the Estate was obligated to pay Missouri estate tax.  However, because the Estate had failed to pay Missouri estate tax when it filed its federal return, it did not have any credit for state 

death taxes available to it under 26 U.S.C. section 2011, which gives a credit only for state death taxes actually paid.  Instead, the Estate erroneously took only the credit for prior transfers on line 19 of the federal estate tax return.  

The Missouri Supreme Court reversed, stating:  

The general purpose of section 145.011 may be gleaned from its text.  The clear purpose is to pickup [sic] revenue that would otherwise go to the federal treasury.  It generally requires that an estate pay a portion of its overall federal tax liability to the state instead of to the federal government.  Federal law permits estates a tax credit against their federal estate tax liability for estate “taxes actually paid to any State,” 26 U.S.C. § 2011 (1994), subject to certain limitations not relevant here.  Our statute, § 145.011, builds off of the framework of the federal tax credit and provides that the Missouri estate tax is “the maximum credit for state death taxes allowed by Internal Revenue Code Section 2011 but not less than the maximum credit for state death taxes allowable to the estate of a decedent against the federal estate tax . . . .”  § 145.011.  Thus, the overall tax liability of the estate is not increased by Missouri law; the state only gets to take a piece of the federal tax pie. . . . 

The term “allowed” is not ambiguous.  Both the trust and the director agree that the credit “allowed” is the amount by which the federal estate tax liability is reduced by actual payment of state death taxes.  However, the term “allowable” has a more elusive meaning.  It may mean, as argued by the director, the amount that would be allowed as a credit even if the federal estate tax can be reduced or wholly eliminated by other credits.  But it may also mean the amount of credit permitted against the actual federal estate tax payable after all other credits are taken, as is argued by the trust.  

The Court adopts the latter interpretation for several reasons.  First, as noted above the clear legislative purpose was not to create a new Missouri estate tax burden, but merely to insure the state shared in the federal tax pie.  Second, the text of section 145.011 defines our minimum estate tax as the maximum credit “allowable against the federal estate tax.”  Meaning must be given not just to the word “allowable” but also to the entire text of the clause in which it appears.  Spradlin, 982 S.W.2d at 262.  The emphasized language suggests that in order to be obligated to pay the state’s tax, some federal tax must be assessed.  In this case no federal tax was assessed. Finally, where a statute imposes a tax and contains an ambiguity, the statute will normally be construed more favorably to 

the taxpayer and against the state.  American Healthcare v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).  Here, that rule of construction militates in favor of the more narrow meaning; if no federal estate tax is due after allowed deductions and credits other than the state death tax credit have been taken, there is no credit allowable and no estate tax is due the state of Missouri. 

62 S.W.3d at 47-48. 


We find the present case distinguishable from Riethmann.  The issue in that case was whether the federal and Missouri estate taxes could be reduced to zero by taking the prior transfer credit before the state death tax credit.  In the present case, the Estate admits that neither the federal nor Missouri estate taxes would be reduced to zero under its theory or the Director’s.  The Estate argues that the issue in this case is the order in which the credits are taken on the federal estate tax return.  However, the Estate has also made a calculation to adjust the amount of its claimed state death tax credit for purposes of the federal return, which determines the amount of  Missouri estate tax reported on its amended Missouri estate tax return.  (Finding 12.)


As to the order in which the credits are taken for purposes of the federal estate tax, this Commission quoted 26 C.F.R. § 20.0-2(b)(5) in its decision in Reithmann, and we quote it again.  26 C.F.R. § 20.0-2(b)(5) provides:  

Net estate tax payable.  The final step is the determination of the net estate tax payable.  This is done by subtracting from the gross estate tax the authorized credits against tax.  Under certain conditions and limitations, credits are allowable for the following (computed in the order stated below):  

(i) State death taxes paid in connection with the decedent’s estate (section 2011); 

(ii) Gift taxes paid on inter-vivos transfers by the decedent of property included in his gross estate (section 2012); 

(iii) Foreign death taxes paid in connection with the decedent’s estate (section 2014); and 

(iv) Federal estate taxes paid on transfers of property to the decedent (section 2013).  
(Emphasis added.)  This regulation plainly states the order in which credits are to be taken on a federal estate tax return, and the return itself sets forth the same order.  


In addition, the Estate has misinterpreted the Supreme Court’s opinion in Riethmann and has stretched it beyond its intended scope.  Riethmann does not instruct that the state death tax credit should be calculated as the Estate has done for purposes of its amended Missouri estate tax return.  The Estate computes the state death tax credit, for purposes of the federal and Missouri returns, as:  

Maximum federal tax without any state death tax credit (after the prior transfer credit has 

already been subtracted), minus 

Minimum federal tax computed with the state death tax credit.  


The Estate performs a federal estate tax computation, taking the state death tax credit on line 13 and the prior transfer credit on line 17, as it should, but then subtracts the result from the maximum federal tax without any state death tax credit (after the prior transfer credit has already been subtracted).  Riethmann states that the “allowable” maximum state death tax credit may be “the amount of credit permitted against the actual federal estate tax payable after all other credits are taken.”  (Emphasis added.)  62 S.W.3d at 48.  It does not allow the Estate to perform a federal estate tax computation, taking the state death tax credit on line 13 and the prior transfer credit on line 17, and then subtract the result from the maximum federal tax without any state death tax credit (after the prior transfer credit has already been subtracted).  We do not find this 

calculation allowed by any Missouri or federal statute.
  The Missouri Supreme Court has held that tax deductions and credits are matters of legislative grace and are available only to the extent authorized by statute.   Fidelity Sec. Life Ins. Co. v. Director of Revenue & Director of Insurance, 32 S.W.3d 527, 529 (Mo. banc 2000).  On its original federal and Missouri estate tax returns, the Estate properly computed its maximum allowable state death tax credit under IRC 2011.
  The Estate’s method of calculation on its amended Missouri estate tax return is not allowed by law.  


The Director’s regulations support our conclusion.  The Director’s Regulation 12 CSR 10-8.030 provides:  

(1) Missouri estate tax imposed by section 145.070, RSMo (1969) does not depend upon the actual acceptance of the death tax credit.  The fact that the estate did not claim the death tax credit does not relieve the estate from the duty and liability to pay the Missouri estate tax even though the time has expired for the estate to claim the death tax credit and claim a refund from the federal government.  

The Director’s Regulation 12 CSR 10-8.190 provides:  

(1) The Missouri estate tax is equal to the amount of state death tax credit as determined by IRC Section 2011 subject to apportionment as provided in section 145.041, RSMo (1986) for estates having property with a non-Missouri situs.  

(2) The Missouri estate tax is not reduced or eliminated by the following credits allowed by the IRC for purposes of determining the federal estate tax: 


(A) Credit for federal gift taxes on pre-1977 gifts (IRC Section 2012); 


(B) Credit for foreign death taxes (IRC Section 2014); 


(C) Credit for tax on prior transfers (IRC Section 2013).

(3) Failure to claim the state death tax credit for federal estate tax purposes does not eliminate or excuse the payment of the Missouri estate tax.  

(Emphasis added).  “[S]tate regulations, promulgated pursuant to properly delegated authority, have the force and effect of law[.]”  Pollock v. Wetterau Food Distr. Group, 11 S.W.3d 754, 766 (Mo. App., E.D. 1999).  Although we need not follow a regulation that is contrary to statute, Bridge Data Co. v. Director of Revenue, 794 S.W2d 204, 207 (Mo. banc 1990), we find that the Director’s Regulation 12 CSR 10-8.190 is consistent with § 145.011 and with 26 C.F.R. § 20.0-2(b)(5).    


The Estate cites a number of cases from other jurisdictions, but these cases are distinguishable because the federal estate tax liability was reduced to zero by application of the prior transfer credit.  Lacks v. Department of Treasury, 662 N.W.2d 54 (Mich. App. 2003); Dickinson v. Maurer, 229 So.2d 247 (Fla. 1969); Department of Revenue v. Estate of Eberbach, 535 N.E.2d 1194 (Ind. 1989); Turner v. Department of Revenue, 724 P.2d 1013 (Wash. banc 1986).  None of these cases involves the type of calculation that the Estate made in this case.  In addition, the various states having differing statutory and constitutional schemes and authorities of other jurisdictions, upon which the Director relies, lend support to the Director’s position.  Woods v. Campbell, 584 S.W.2d 451 (Tenn. 1979); Estate of Kelly v. Commissioner of Revenue, No. 5705 (Minn. Tax Ct. 1991).      


The Estate asserts that it will file an amended return at the federal level when this matter is resolved.  Because the State of Missouri is not bound by the IRS’s determination of a taxpayer’s federal liability, Buder v. Director of Revenue, 869 S.W.2d 752 (Mo. banc 1994), we have made our determination after considering the pertinent laws of the State of Missouri and the United States.     


The Estate also asserts that if it chose not to take advantage of the state estate tax credit, it would incur a lower estate tax liability overall, and Missouri would not be entitled to any estate tax.  The Estate asserts that because a pickup tax is designed not to increase the tax burden of an estate, its Missouri and Michigan estate tax liability should be reduced.  However, this is a result of the Estate’s inaccurate calculation of the state death tax credit.  If the Estate chose not to use the state death tax credit on its federal return, its federal estate tax would be $91,905 ($39,394 as reported on its return, plus the $52,511 reported as the state death tax credit on its federal return).  If the Estate chooses, as it did, to take the state death tax credit, its federal estate tax is $39,394 as reported on its original federal estate tax return, its Missouri estate tax is $41,956 as reported on its original Missouri estate tax return, and its Michigan estate tax is $10,555.
  Thus, the overall estate tax liability is $39,394 + $41,956 + $10,555 = $91,905, and the Estate’s overall tax liability is the same whether or not it chooses to take the state death tax credit.  


We conclude that the Estate properly determined its estate tax on its original Missouri estate tax return and that it is not entitled to a refund.    


SO ORDERED on November 5, 2004.



________________________________



JOHN J. KOPP  



Commissioner

	�This is a higher federal estate tax than reported on the original federal estate tax return, but the Estate claims that its state death taxes would be lower than originally reported.  





	�The Estate relies on The Mary S. Reithmann Trust v. Director of Revenue, 62 S.W.3d 46 (Mo. banc 2001), discussed infra.  





	�$249,480 - $10,502 - $191,182 = $47,796.  $191,182 is the credit for tax on prior transfers per the proposed amended federal return.   





	�The parties raise no dispute over apportionment of the state death taxes between Missouri and Michigan.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�If the Estate merely wanted to change the order of its credits, it could calculate its federal return as:  





Tentative tax before credits                                 $249,480


Minus prior transfer credit                                  -$199,584


Maximum federal tax without any state               $  49,896


tax credit


Minus state death tax credit                                  $  52,511


Federal estate tax                                                  $          0





However, it does not even propose to do so because it knows that it cannot take the credits on the federal return in that order and file its federal return in that manner.  





	�Under IRC § 2011(b)(1), the maximum credit is $38,800 plus 6.4% of the excess over $1,040,000.  The adjusted taxable estate is the taxable estate reduced by $60,000, IRC § 2011(3), or $1,527,733.  $38,800 plus 6.4% of the excess over $1,040,000 is $70,015.  IRC §  2011(c) places a 75% limitation on that amount.  $70,015 x .75 = $52,511.  


	�The amount of the Michigan estate tax is not in the record, but we assume for purposes of discussion that the Michigan tax, like Missouri’s, is the maximum state death tax credit pursuant to IRC § 2011.  The maximum credit under IRC § 2011 is $52,511 as reported on the original federal return, and considering that .799 percent of the estate’s property was in Missouri, $10,555 would be the Michigan estate tax.  
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