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)
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)


vs.
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)
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)




)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On September 2, 1999, Robert B. Mackie, d/b/a Extra Point Tavern & Restaurant (Extra Point) filed a complaint appealing the order of the Supervisor of Liquor Control (Supervisor) suspending Extra Point’s license under regulations relating to gambling and gambling devices.  This Commission convened a hearing on the complaint on May 10, 2000.  David Yarger, of Woolsey & Yarger, represented Extra Point.  Marvin O. Teer, Jr., Assistant Attorney General, represented the Supervisor.  The last written argument was due on October 2, 2000.   

Findings of Fact

1. Mackie owns and manages the Extra Point Tavern & Restaurant, Second Street, Stover, Morgan County, Missouri, and holds retail liquor by-the-drink resort License No. 6890 and restaurant bar resort License No. 6904.  Extra Point’s liquor licenses were active at all relevant times.  

2. In November or December of 1998, Mackie had a Dyna Cherry Master video machine placed on the licensed premises at Extra Point.  Mackie did not own the machine.  The machine displays a visual representation of three spinning wheels that appear similar to a slot machine.  Each wheel contains a variety of symbols such as watermelons, bananas, and cherries.  A player is successful if the wheels stop in a winning combination. 

3. On March 3, 1999, two agents of the Division of Liquor Control conducted an investigation at Extra Point.  They found the Cherry Master video machine on Extra Point’s license premises.  One of the agents placed money in the machine and played off the credits.  

4. The machine accepts one, five, ten, and twenty-dollar bills.  A player receives twenty credits for each dollar.  The machine will accumulate thousands of credits.  The credits are displayed on the screen of the machine. 

5. Play is initiated on the machine by inserting money.  A player can wager multiple credits per game not to exceed 64 credits.  The machine appears to have three wheels spinning similar to a slot machine.  The player has no way of knowing upon which symbols the wheels will stop.  If the wheels stop in a winning combination, the player receives additional credits.  The machine will accumulate the credits that are won.  Chance is a material element in the outcome of the play.  

6. By placing a quarter or a piece of metal in contact with two metal studs on the side of the machine, a person can erase the credits that have accumulated.  If two wires inside the cash box of the machine are connected, the screen will display the total number of games that have been played, the total credits that have been won, and the total number of credits that have been cleared from the machine.

7. On March 3, 1999, the two agents from the Division of Liquor Control obtained a key from Mackie and opened the cash box of the machine.  The agents seized $246 in cash from 

the machine.  They also taped up the machine, unplugged it, and directed Mackey not to remove it from the premises.  The agents seized various receipts along with a written list of patrons who were winners of free steak dinners at Extra Point.

8. Mackie held random drawings at Extra Point and awarded free steak dinners to patrons who submitted paid receipts for food and beverages for the drawings.

9. At no time did Mackie or any of his employees pay money or award prizes or dinners to any person for the accumulation of credits on the Cherry Master video machine. 

10. Mackie was not aware that the machine would display the total number of games that had been played, the total credits that had been won, and the total number of credits that had been cleared from the machine.  Mackie had no knowledge of any patron gambling on the machine.  Mackie observed patrons using the machine for amusement only.

11. On August 5, 1999, the Supervisor ordered Mackie’s licenses to be suspended for gambling and for having a gambling device on the premises.

Conclusions of Law


We have jurisdiction to hear Extra Point’s complaint.  Section 311.691 and section 621.045.1, RSMo Supp. 1999.
  The Supervisor has the burden to prove the facts by a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992). 


This Commission must judge the credibility of the witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id.  When there is a direct conflict in 

the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses. 

Chapter 311, RSMo, provides for the regulation of the purchase, sale, possession, and consumption of intoxicating liquor.  Section 311.660(6) authorizes the Supervisor to make rules and regulations and to suspend or revoke licenses issued by her under Chapter 311.  Regulation 11 CSR 70-2.140(1) provides that licensees are at all times responsible for the conduct of their business:

Licensees at all times are responsible for the conduct of their business and at all times are directly responsible for any act or conduct of any employee on the premises which is in violation of the Intoxicating Liquor Laws . . . or the regulations of the supervisor of liquor control.

I.  Gambling


The Supervisor alleges that Mackie allowed gambling on the licensed premises by awarding free steak dinners to the winners of the Cherry Master machine in violation of 11 CSR 70-2.140(10), which provides in part:

No licensee shall permit, upon or about his/her licensed premises, any gambling of any kind or character whatsoever in which the one who plays stands to win or lose money, trade checks, prizes, merchandise or any other consideration whatsoever.

Mackie argues that he did not permit gambling on the premises because no dinners were given to the winners of the video machine.  He asserts that steak dinners were given only to the winners of the free drawings held for all patrons that submitted receipts with their name written on the receipt.


Gambling requires an agreement or understanding that the winner of a game of chance will receive something of value.  Section 572.010(4) defines gambling:


[A] person engages in “gambling” when he stakes or risks something of value upon the outcome of a contest of chance or a 

future contingent event not under his control or influence, upon an agreement or understanding that he will receive something of value in the event of a certain outcome.  Gambling does not include . . . playing an amusement device that confers only an immediate right of replay not exchangeable for something of value[.]

(Emphasis added.)


We agree with Mackie that the steak dinners were given only to patrons who participated in a free drawing that was not connected with point accumulations on the video machine.  Steak dinners were not awarded to the winners of the video machine.  The Supervisor did not carry her burden to prove that the winners of credits on the video machine were ever given or offered anything of value.  Therefore, we conclude that there is not cause to discipline Mackie’s licenses for permitting gambling on the licensed premises under 11 CSR 70-2.140(10). 

II.  Gambling Device on the Licensed Premises

The Supervisor alleges that Mackie had a gambling device on the licensed premises in violation of 11 CSR 70-2.140(10), which provides in part:

No licensee shall have any gambling devices upon his/her licensed premises where money, trade checks, prizes, merchandise or property or any other consideration whatsoever may be won or lost. 

Section 572.010(5) defines a gambling device:


“Gambling device” means any device, machine, paraphernalia or equipment that is used or usable in the playing phases of any gambling activity, whether that activity consists of gambling between persons or gambling by a person with a machine. . . .


Although the evidence does not establish that any person was awarded anything of value for accumulating credits on the machine, we may find that a machine is a gambling device per 

se, even without direct evidence of its use for gambling purposes.  To be a gambling device per se, the device must be one where:  (1) players stake or risk something of value; (2) chance is a material factor in the outcome of the game; (3) successful play is rewarded by something of value; and (4) the machine does not fall under a statutory exception for an amusement device that confers only an immediate right of replay not exchangeable for something of value.  Thole v. Westfall, 682 S.W.2d 33, 36-37 (Mo. App., E.D. 1984).


The first element is met by showing that players must insert coins in the machine in order to wager credits on successful play.  Id. at 37.  The second element is met by showing that chance is a material element in the outcome.  Chance does not need to be the dominant element of the game.  Id.  The third element is met by showing that “something of value” is awarded.  “Something of value” includes, among other things, “any form of credit . . . involving extension of . . . a privilege of playing at a game . . . without charge.”  Id.; Section 572.010(12); 11 CSR 70-2.140(10)(A).


The Cherry Master machine meets the first three elements stated above.  First, the machine requires players to insert money in order to wager credits on successful play.  In this respect, the machine is similar to those in Thole.  Second, chance is a material element in the outcome of the play.  The player has no way of knowing upon which symbols the wheels will stop for a winning combination.  Third, the machine awards something of value – it awards credits to play games without charge. 


If a machine meets all three of the above elements, a statutory exemption will apply if a machine “confers only an immediate right of replay not exchangeable for something of value.”  Section 572.010(4); Thole, 682 S.W.2d at 37.  The statutory exemption does not apply if a machine grants hundreds of free replays that would take hours to play off and if a machine has 

the capacity to erase credits and tabulate the number of credits to be reimbursed on the machine.  Id. at 38.  


Our findings show that the Cherry Master machine at Extra Point does not meet the statutory exemption.  The machine is capable of accumulating and rewarding thousands of credits to a player for successful play.  In addition, the machine has a “knock out” device to erase credits and a meter device to count and record the credits.  Under Thole and section 572.010(4), the machine does not confer merely an “immediate right of replay” that is “not exchangeable” for something of value.   Therefore, under Missouri law, the machine meets the definition of a gambling device per se. 


Mackie argues that the mere presence of the Cherry Master machine on the premises is not cause for discipline.  He cites Walker v. Supervisor of Liquor Control, 781 S.W.2d 113 

(Mo. App., W.D. 1989); Sherman Bar, Inc. v. Wiggins, 486 S.W.2d 229 (Mo. 1972); 

Old Fortress, Inc. v. Myers, 453 S.W.2d 692 (Mo. App., W.D. 1970); In re an Omega Brand:  Double Up Queens or Better, 676 S.W.2d. 292 (Mo. App., E.D. 1984); and Missouri Attorney General’s Opinion, No. 167, Moran (July 7, 1966).


The authorities cited by Mackie are inapposite.  In Walker, the court affirmed this Commission’s decision that there was cause for discipline where a licensee allowed gambling and gambling devices on the licensed premises.  In that case, the licensee paid cash to a patron who accumulated credits on a video poker machine, and the licensee immediately removed the credits from the machine.  Walker, 781 S.W.2d at 114-15.  Sherman Bar and Old Fortress involved allegations that licensees allowed gambling at pool tables, but the issue of gambling devices on the licensed premises was not raised.  Sherman Bar, 486 S.W.2d at 237; Old Fortress, 453 S.W.2d at 694.  In Omega Brand, a video poker machine was determined to be a 

gambling device because it was used for gambling.  The court did not address the question of whether the machine was a gambling device per se.  Omega Brand, 676 S.W.2d at 295.


The Missouri Attorney General’s Opinion, No. 167, Moran (July 7, 1966) states that a licensee does not violate the applicable regulations by having a pinball machine on the premises that only awards free games.  However, that opinion has been withdrawn.  Further, that opinion does not address whether those pinball machines had a “knock out” device to erase credits and a meter to count the credits as did the machines described in Thole and found at Extra Point.

Mackie’s assertion that the machine was not being used for anything illegal does not affect our decision.  Our findings do not show that Mackie or his employees offered or awarded any dinners, prizes, or payoffs for accumulated credits.  However, a machine may be deemed a gambling device even if there is no showing that it has been used for gambling.  Thole, 682 S.W.2d at 36.  Whether the machine is capable of innocent use is irrelevant.  Id.

Summary


The video machine on Extra Point’s licensed premises was not used for gambling.  We conclude that there is not cause to discipline Extra Point’s licenses for permitting gambling on the licensed premises in violation of 11 CSR 70-2.140(10). 


The video machine on Extra Point’s licensed premises was a gambling device per se.  We conclude that there is cause to discipline Extra Point’s licenses for having a gambling device on the licensed premises in violation of 11 CSR 70-2.140(10). 


SO ORDERED on December 5, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�The Supervisor’s order indicates that Mackie’s licenses were to be suspended for 15 days on each count to run concurrently.  By order dated September 2, 1999, this Commission stayed the enforcement of the Supervisor’s order until such time as this Commission made its findings and determinations in this case. 





�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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