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MEMORANDUM AND ORDER


The State Board of Nursing (Board) filed a complaint on September 2, 1999, seeking to discipline the practical nursing license of Judith Mackey for physically abusing an Alzheimer-afflicted nursing home resident.  


On January 14, 2000, the Board filed a motion, with an exhibit, for summary determination of the complaint.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Board establishes facts that (a) Mackey does not dispute and (b) entitle the Board to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  


The Board argues that Mackey cannot contest the facts asserted in the complaint because they were already decided in In re Mackey, Case No. ANI98-009-52 (Mo. Div. of Aging Sept. 25, 1998) (the Aging case).  In that case, the Missouri Division of Aging decided to disqualify Mackey from employment in certain facilities based on the same facts as the Board asserts in the complaint.  The Board argues that the doctrine of collateral estoppel prevents Mackey from litigating those facts again.

Collateral estoppel prevents the re-litigation of a fact.  That doctrine applies if:  (1) the factual issue decided in the earlier action is identical to the factual issue presented in the present action; (2) the earlier action was decided on the merits; (3) the party to be precluded was a party, or is in privity with a party, to the earlier action; and (4) the party to be precluded had a full and fair opportunity to litigate the issue.  Missouri Bd. of Pharmacy v. Tadrus, 926 S.W.2d 132, 136 (Mo. App., W.D. 1996).  

The full and fair opportunity to be heard in the previous case includes, among other things, whether the second forum may afford procedural opportunities not available in the first action.  Integrity Ins. Co. v. Tom Martin Constr. Co., 765 S.W.2d 679, 683-84 (Mo. App., W.D. 1989).  Because the Board has not shown that the Aging case included discovery under section 536.073.2, as our Regulation 1 CSR 15-2.420 provides, we conclude that this Commission affords procedural opportunities not available in the first action.  Therefore, we conclude that collateral estoppel does not prevent Mackey from contesting the facts found in the Aging case.


The Board also cites the request for admissions that it served on Mackey on October 22, 1999.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to 

rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact or any application of law to fact.  Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., K.C.D. 1976).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073.2 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We gave Mackey until February 7, 2000, to respond to the motion.  Mackey did not respond.  Therefore, the following facts are undisputed.  

Findings of Fact

1. Mackey holds practical nurse License No. PN055267.  That license is, and was at all relevant times, current and active.  At all relevant times, Mackey was employed by Lakeview Healthcare and Rehabilitation Center at 206 West First Street, Lamar, Missouri, 64759 (Lakeview).

2. On the night of January 7 and the morning of January 8, 1998, Mackey worked the 10:00 p.m. to 6:30 a.m. shift in Lakeview’s Special Care Unit.  She was assigned to care for Resident 1, who had Alzheimer dementia with anxiety.  Mackey repeatedly redirected Resident 1 because she was trying to get into other residents’ beds.  

3. At 3:15 a.m., Mackey returned Resident 1 to her room.  Mackey declined the assistance of a certified nurse aide.  Mackey stayed in Resident 1’s room, forcibly restraining Resident 1 whenever she tried to leave her bed. 

4. By 5:00 a.m., Mackey’s restraint had caused Resident 1’s lip to be bloody and swollen, and her forearms and neck to be bruised.  

5. On September 25, 1998, in the Aging case, the Division of Aging placed Mackey on the Employee Disqualification List under section 198.070.  

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.  The Board has the burden to prove that Mackey has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Board cites section 335.066.2(5), which allows discipline for:

(5) [G]ross negligence . . . in the performance of the functions or duties of [a professional nurse.]

Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).   Section 198.070.12 describes the following standard of care in a long-term care facility:

12.  The department shall maintain the employee disqualification list and place on the employee disqualification list the names of any persons who have been finally determined by the department pursuant to section 660.315, RSMo, to have recklessly, knowingly or purposely abused or neglected a resident while employed in any facility. 

(Emphasis added.)  Section 198.006(1), RSMo 1994, provides the following definition:

(1) “Abuse”, the infliction of physical, sexual, or emotional injury or harm[.]

Section 562.016.4, RSMo 1994, defines the lowest level of culpability in that standard:

4.  A person “acts recklessly” or is reckless when he consciously disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.

We agree that Mackey’s departure from her professional duty shows at least a conscious indifference to that duty.  Therefore, we grant the motion and conclude that Mackey is subject to discipline under section 335.066.2(5) for gross negligence.  

The Board also cites section 335.066.2(12), which allows discipline for:

(12) Violation of any professional trust or confidence[.] 

Reliance on the special knowledge and skills that professional licensure evidences creates a professional trust.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  We agree that Mackey violated the professional trust placed in her by her employer and the residents.  Therefore, we grant the motion and conclude that Mackey is subject to discipline under section 335.066.2(12) for a violation of professional trust.

Summary


We grant the Board’s motion and enter our decision in the Board’s favor.  We conclude that Mackey is subject to discipline under section 335.066.2(5) for gross negligence and under section 335.066.2(12) for a violation of professional trust.  We cancel the hearing.  


SO ORDERED on February 28, 2000.



______________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.  
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