Before the

Administrative Hearing Commission

State of Missouri

ANNA AND DENNIS LONG,
)



)



Petitioners,
)




)


vs.

)
No. 11-2344 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We grant the Director of Revenue’s (“Director”) motion to dismiss the complaint filed by Dennis and Anna Long (“Petitioners”).
Procedure


On December 6, 2011, Petitioners filed a complaint appealing the Director’s assessment of tax for 2009.  On January 5, 2012, the Director filed an answer and motion to dismiss (“the motion”).  Petitioners responded to the motion on January 19, 2012.  We issued an order denying the motion on January 30, 2012, on the ground that we did not have enough information to determine that the Director had not issued a final decision.

The Director renewed her motion on January 31, 2012.  Petitioners responded on February 17, 2012.  The Director’s motion is based on an affidavit and certified copies of her records.  The following facts are not disputed.
Findings of Fact

1. The Director sent Petitioners a notice of deficiency dated September 28, 2011, stating that they owed $723.56 for tax year 2009. 
2.  Petitioners timely filed a protest on November 9, 2011.  
3. The Director sent Petitioners a notice of adjustment dated November 23, 2011.  The notice of adjustment purports to change the balance owed on Petitioners’ 2009 income tax.
4. The notice of adjustment was not issued in response to the protest.  The Director has not finished reviewing Petitioners’ protest.  

Conclusions of Law 


Section 621.050.1
 gives us jurisdiction over an appeal of “any finding, order, decision, assessment or additional assessment made by the director of revenue.”  The Director’s motion to dismiss is based on Missouri case law which makes the filing of a protest with the Director a necessary step before an appeal can be filed with this Commission.
  If the Director is still reviewing the protest and has made no final decision, any appeal to this Commission is premature, and we lack jurisdiction.  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.


Petitioners state they do not oppose the Director’s motion under the following conditions:  1) the Director has not yet issued a final decision; 2) when she issues a final decision, she will send a separate notification to Petitioners; and 3) if Petitioners disagree with the final decision, they may file a new appeal.  We have found the first of these and affirm that Petitioners have the 
right to the third.  As to the second, we do not superintend the Director’s procedures, but we trust that she will adequately notify Petitioners of her final decision when it is made.
Summary


We grant the motion to dismiss.

SO ORDERED on March 1, 2012.


________________________________



KAREN A. WINN


Commissioner

�Statutory references, unless otherwise noted, are to RSMo 2000.


�State ex. rel. Fischer v. Brooks, 150 S.W.3d 284, 284 (Mo. banc 2004); State ex rel. Fischer v. Sanders, 80 S.W.3d 1 (Mo. App., W.D. 2002).


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  
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