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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Lincoln Industrial, Inc., filed a complaint on April 6, 1999, challenging the Director of Revenue’s February 23, 1999, final decision denying Lincoln’s claim for a refund of sales/use tax for October 1996 through September 1997.  Lincoln claims an exemption for replacement machinery and equipment.  


This Commission convened a hearing on the complaint on February 3, 2000.  Edward F. Downey, with Bryan Cave LLP, represented Lincoln.  Senior Counsel James M. Hoagland represented the Director.


The parties elected to file written arguments.  The matter became ready for our decision on June 12, 2000, when Lincoln filed the last written argument.


Commissioner Karen A. Winn, having read the entire record, including all the evidence, renders the decision.  Section 536.080.2.
    

Findings of Fact

1. Lincoln has a manufacturing facility in St. Louis, Missouri.  Lincoln manufactures machines that perform lubrication or dispense materials such as ink and glue.  Lincoln also manufactures items such as hydraulic pumps.  

2. Lincoln sells some of its products to distributors, and others directly to the end users of the machines.  Lincoln’s primary customers are agricultural and construction businesses such as John Deere and Caterpillar, as well as mining businesses.  

3. The machines that Lincoln uses in its manufacturing process perform functions of turning (removing metal from a piece of bar stock, which is a base metal), tapping (forming a thread on a part), drilling, reaming (making a hole a specific size and shape), boring, milling (removing material from parts), grinding, honing (sizing a part), and assembly.  

4. During the periods at issue, Lincoln purchased replacement parts for its machines as follows:  

Davenport production machine:   tin carb inserts, holders, anvils, roper pump component, pin spindle gear drive, pin threading gear drive, closing ring, washer spring, stud, slide, lever 5th position burring, pin cam lever, hex nuts, spindle ball chuck inner, sleeve gripping, outer spindle fitted with needle bearing, thrust bearing with steel ball container, pads and cage pusher, spindle change gears, pick offs and colletts, outer spindle

Hydromat machine:   colletts, ejector assembly, spring pin, set screws

AccuCut hone machine:  diamond sleeves

Zagar drill press:  collett, nut

Weber screw driving machine:  jaws, seal kits, piston guides

Bracker machine:  seal kits and pressure cups; pistons

Computer numeric controlled (CNC) machine:  motor bearings, encoder, bushing, collett

Screw machine:  thread roll, drum, blades, clutch plates, roll, chuck shoe, adjustable collar clutch, link roller, cam controller, cam, screws, oil flingers, clutch plates, retainers, friction discs, clutch spring, die head, clutch assembly

Sander:  belt

Grinder machine: 
  magnetic filter wheel, belt

Davenport Production Machine

5. The Davenport production machine cuts, drills, threads, and reams metal to produce a finished product or part.  The Davenport is essentially a “super lathe.”  The machine has components that occasionally wear out or need to be replaced for maintenance purposes.  

6. Tin carb inserts remove metal from the bar stock.  They are 1/8 inch thick, with varying lengths of about 1/2 inch, depending on the size of the part.  They are placed inside a holder and clamped in place so they can perform operations in the machine.  Lincoln purchases the tin carb inserts to replace worn-out inserts that are in the machines.  Each tin carb insert is used in producing approximately 50,000 parts.  

7. The holders are the tools that hold the tin carb inserts in place.  The holders usually last for a year or more, and are used in producing approximately two million to two and one-half million parts. 

8. Anvils support the tin carb inserts in the holders.  The anvils lasted about as long as the holders.  

9. The Roper pump is a pump that dispenses the coolant into the Davenport to cool off the lathe tool.  A poppet is a valve that controls the flow of the coolant to the machine.  The 

poppet is approximately one by two inches.  The poppet lasts two or more years and produces approximately two to three million parts.  

10. The threading gear drive and washer spring are used in the threading spindle, which forms threads on a part.  The stud and spindle gear drive are used to hold a gear in place.  These parts last a year or more and produce millions of product parts.  

11. The slide, lever 5th position burring, pin cam lever, and hex nuts are components of the pickoff spindle, which picks up parts that are cut off of a machine and drops them in a stock tube or parts tube.  These components usually last for a number of years and are used in producing millions of parts.  The hex nuts are fasteners that hold the gears in place on the machine.  

12. The inner spindle holds the bar stock in place and rotates it in place during the operation.  The spindle ball chuck inner is a component of the inner spindle.  It usually lasts for a number of years and is used in producing millions of parts.  

13. The sleeve gripping is another component of the threading spindle.  It usually lasts for a number of years and is used in producing millions of parts.  

14. The outer spindle has needle bearings that rotate the parts so that the insert can do its job.  The outer spindle with needle bearings is usually changed every three years and is used in producing millions of parts.  

15. The thrust bearing is a standard ball bearing that is placed on the spindle to reduce any thrust, or “end play,” in the machine.  Lincoln purchased thrust bearings with steel ball containers.  When parts are fed into the machine, a collett is opened and closed.  The steel ball containers open and close the collett.  The thrust bearings with steel ball containers are replaced every two to three years and are used in producing millions of parts.  

16. The pads and cage pusher are used to grip the stock and feed it into the machine.  They usually last two or three years or more and are used in producing millions of parts.  

17. The spindle change gears determine the number of RPMs a machine will run, based on how the gears are set.  The spindle change gears last five years or more and are used in producing millions of parts.  

18. Colletts hold the stock in place in the spindle so it can be machined by the inserts.  Pickoffs are another type of collett that removes parts when they are cut off and drops them down a feed tube.  The colletts and pickoffs are replaced every three to four years or more and are used in producing millions of parts.  

Vibrating Feed Machine
19. The vibrating feed machine has a component like a bowl that feeds parts around the bowl and sends them down a track that feeds into another machine.  The vibrating feed machine is operated by a control box with dials that determine how much the bowl will vibrate.  The controller box is separate from the vibrating feed machine, but appears to be connected to the machine by wires or cables. (Pet’r Ex. 16(b)).  The control box lasts a number of years and is used in producing hundreds of thousands of parts.  The controller box replaced a like item and must be replaced after a number of years. 

Hydromat Machine
20. The Hydromat machine is a rotary transfer machine into which bar stock is fed.  The Hydromat machine performs a variety of operations on the bar stock. 

21. Colletts hold the material in place on the Hydromat machine so that it can be machined.  These colletts last three to four years and are used in producing hundreds of thousand of parts.  

22. The ejector assembly includes spring pins and set screws.  Spring pins push the part out of the machine and down a feed tube onto a conveyor, and set screws hold the ejector in place.  The ejector assembly lasts a number of years and is used in producing hundreds of thousands of parts.  

AccuCut Hone Machine
23. The AccuCut hone machine sizes holes in component parts of products.  The AccuCut hone machine is fitted with diamond sleeves that are inserted inside a rotating collett.  The collett is fed into a part that sizes and puts a finish on the products that come off the Hydromat.  Diamonds are glued onto the sleeves.  Under the right conditions, the diamond sleeves last at least 30 days and produce tens of thousands of parts.  Under poor conditions, the diamond sleeves might last five minutes or one hour.  The diamond sleeves are used in producing approximately 15 to 20 parts every five minutes. 

Zagar Drill

24. The Zagar drill is a multi-spindle drill press that performs numerous operations at one time on a part.  The drill press has a motor with a spindle.  The drill press can be pulled down by hand or engaged to go down automatically.  

25. Colletts and nuts hold the drill in place in the drill spindle.  The nuts are fasteners that hold the colletts in place and thus install the colletts onto the machine.  The colletts and nuts last a year or more and are used to produce hundreds of parts.  

Weber Screw Driving Machine
26. The Weber screw driving machine, as its name suggests, is an automated screw driver.  

27. The machine has jaws at the end of the tube that holds the fittings so that they can be screwed into another part.  The jaws are replaced every three to five years and are used to produce hundreds of thousands of parts.  

28. Seal kits and piston guides are an internal part of the machine and are involved in holding down the device to screw it on.  They are replaced every three to five years and are used to produce hundreds of thousands of parts.    

Bracker Machine
29. The Bracker machine forms a lip on the end of a fitting to trap a ball and spring inside the fitting.  A ball and spring, for example, can allow grease to go into a machine but will not allow it to come back out.  

30. Seal kits and pressure cups prevent air from escaping from the machine.  They last approximately one year and are used in producing millions of parts during that period.  

31. Pistons inside the Bracker machine feed materials, such as the devices, jaws, or roll pins, up and down.  The pistons must be replaced about once a year and are used to produce millions of parts.  

CNC Machine
32. A CNC machine is a machine driven by an electromagnetic computer tape.  Lincoln writes a tape, feeds it into the controller, and the controller tells the machine what operations to perform.  The CNC machine performs operations such as milling, drilling, boring, and tapping by means of the tape control.  

33. Lincoln sent a motor from a CNC machine to State Electric Company.  The wiring on the motor had gone bad, and the motor had to be rewired.  State Electric Company placed new bearings in the motor.  State Electric Company billed Lincoln $23.20 for two ball bearings, $110 

for machine work, and $114 for labor, totaling $247.20.  The motor bearings are replaced every two to three years and are used to produce thousands of parts.  

34. The encoder is a device that goes on the end of the motor and controls the number of revolutions a ball screw will turn in order to position a part in the machine.  The encoder must be replaced after a number of years and is used to produce thousands of parts.  

35. Bushings and colletts hold stock or parts in place to be machined.  They last for a number of years and are used in producing hundreds of parts.  

Automatic Screw Machine
36. The automatic screw machine performs the same functions as the Davenport.  It drills, taps, reams, and threads, and thus removes material from bar stocks.  The screw machine and its component parts are used in producing thousands of parts every year.  

37. A thread roll externally forms threads on a part.  It lasts two to three years.  

38. The drum holds the cams of the machine and determines how far the slide will feed into the machine.  The blades are part of the thread roll holder.  They function as jibs that determine the amount of friction as the thread roll slides over the part.  The clutch plates are part of the threading spindle and also determine how much friction there is when threading a part.  These items are replaced after a number of years.  

39. The roll, chuck shoe, adjustable collar clutch, and link roller are items associated with the threading spindle and are replaced after a number of years.  

40. The cam controller is a part that goes on the drum to determine how far the slide will feed into the machine.  The cam controller normally lasts five years or more.  

41. The cam is essentially the same as the cam controller, and the screws hold the cam in place on the drum.  The cam and screws normally last five years or more.  

42. The clutch plates, retainers, friction discs, and clutch spring are components of the threading spindle, which determines how much friction is on the threads.  The oil flinger, as its name suggests, flings oil to lubricate the inside of the machine.  These items are replaced every two to three years.  

43. A die head holds in place “chasers”
 that form an external thread on a part.  The die heads are replaced every five years or more.  

44. The clutch assembly is a thread roll holder that holds thread rolls in place.  It is replaced approximately every five years.  

Belt Sander
45. The belt sander removes burrs (excessive metal) from parts.  The belt, which is similar to sandpaper, lasts approximately 30 days or less and is used in producing thousands of parts.  

Grinder Machine
46. The grinder machine removes small amounts of material from parts in order to get a specific finish and size.  

47. A magnetic filter wheel removes grinding fines from the coolant tank.  A magnetic filter wheel is used in producing thousands of parts.  

48. Drive belts are also used on the grinding machine.  They drive the grinding wheel and are used in producing thousands of parts over two to three years.  

Cut-off Wheels
49. Cut-off wheels are abrasive wheels like a chop saw.  Lincoln uses them in its inspection department to cut off bar ends and check for hardness or finishes on the inside of 

parts.  A cut-off wheel normally lasts for one year and is used to cut off hundreds of parts.  

Replacement Parts
50. All of the items listed in Findings 4 through 47 (Pet’r Ex. 17) replaced like items, and all items lasted through multiple production cycles.  All of the items at issue were purchased to manufacture the same product as the items they replaced, and to perform the same operation as the items they replaced.
Potentiometer


51.  Lincoln also purchased a potentiometer for its heat-treat machine.  The potentiometer is a free-standing device that controls the temperature on the heat-treat machine, which is used to harden the products and make them more durable.  The potentiometer looks like a metal cabinet attached to a wall and is connected to the heat-treat machine by pipes and/or hoses.  The potentiometer appears to be approximately five feet tall and 1½ feet wide.  The potentiometer replaced a like potentiometer.  A potentiometer lasts for a number of years and is used in producing millions of parts.  Lincoln remitted $37.39 in use tax on its purchase of the potentiometer.  
Impulse Sealer

52.  Lincoln also purchased an impulse sealer machine that seals plastic bags containing finished goods.  The sealer replaced a like machine.  Lincoln replaced the sealer every two to three years and used it in producing hundreds of thousands of parts.  Lincoln remitted $12.34 in use tax on its purchase of the sealer.  

Lincoln’s Accounting Practice

53.  Lincoln did not record any of the items in question as fixed assets in its accounts.  Lincoln recorded them in expense accounts.  Items in a fixed asset account would be capitalized (depreciated) for income tax purposes.  Lincoln’s decision to as to whether an item was expensed or capitalized was based on a threshold dollar amount, below which the item would be expensed, 

and above which it would be capitalized.  The decision was not based on the degree of permanence of the item.  


54.  All of the items in question were purchased from out-of-state dealers, with the exception of the Hydromat parts and the grinder machine belt, which were purchased from in-state dealers.  Further, the bearing work on the CNC machine was performed in St. Louis.  The invoices reflect no payment of sales tax by Lincoln to the seller on its purchases of the Hydromat parts and grinder machine belt, or on the bearing work performed by State Electric Company.  Lincoln remitted use tax to the Director on its purchases from out-of-state dealers.  

Audit and Refund Claim

55.  The Director’s staff conducted an audit of Lincoln.  During the audit, Lincoln conducted a “reverse audit;” i.e., Lincoln examined its accounts and determined that it was entitled to a refund of $4,954.49 for the purchases of replacement machinery and equipment.  The Director’s auditor examined the account to which each item was charged, and disallowed the exemption for items charged to the account for manufacturing center tools and supplies because he did not consider tools and supplies to qualify as equipment.  The Director’s auditor agreed with the refund claim as to some of the items, but disagreed as to others.  Therefore, Lincoln filed with the Director a claim for a refund of $3,861.63 in purchases on such equipment from October 1996 through September 1997.  Lincoln filed the claim on the Director’s Form 472B, which states that the form “is to be used when applying for a tax refund/credit for sales/use tax.”  As the reason for overpayment, Lincoln stated that it purchased “manufacturing machinery or equipment and equipment components replacing existing machinery or equipment and 

equipment components used directly in the manufacturing process.”  Except as relevant to the refund claim, the auditor’s findings and resulting assessment are not at issue in this case.


56.  On February 23, 1999, the Director issued a final decision denying the refund claim.  Lincoln appealed to this Commission.   


57.  Subsequent to Lincoln’s appeal to this Commission, Lincoln agreed that certain items should not have been included in the refund claim.  Therefore, Lincoln’s current refund claim is for $2,767.09 in use tax paid on the purchases of the items listed in Finding 4 and described in Findings 5 through 50. 

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Lincoln has the burden to prove that it is entitled to the refund.  Section 136.300.1, RSMo Supp. 1999, and section 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  Exemptions are strictly construed against the taxpayer.  Westwood Country Club v. Director of Revenue, 

6 S.W.3d 885, 887 (Mo. banc 1999).  


Section 144.020.1 imposes the sales tax upon sellers making retail sales of tangible personal property in Missouri.  Section 144.610 imposes a use tax for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.  


During the tax periods at issue (October 1996 through September 1997), section 144.030.2(4), RSMo Supp. 1996, provided a sales/use tax exemption for:  

Machinery and equipment, and the materials and supplies solely required for the installation or construction of such machinery and equipment, replacing and used for the same purposes or to produce a substantially similar product as the machinery and equipment, which is purchased for and used directly for manufacturing or fabricating a product which is intended to be sold ultimately for final use or consumption[.]


The previous version of the exemption had applied the exemption only to machinery and equipment replaced by reason of design or product changes.  Section 144.030.2(4), RSMo 1994.  In 1996, the legislature amended the statute to eliminate that requirement.  H.R. 1237, 88th Gen. Assem., 2d Reg. Sess., 1996 Mo. Laws 1003.  A subsequent amendment, not applicable to the periods at issue here, applies the exemption to:

replacement machinery, equipment, and parts and the materials and supplies solely required for the installation or construction of such replacement machinery, equipment, and parts used directly in manufacturing, mining, fabricating or producing a product which is intended to be sold ultimately for final use or consumption[.]

S. 936, 89th Gen. Assem., 2d Reg. Sess., 1998 Mo. Laws 1672 (emphasis added).    


The parties now agree that the impulse sealer is exempt.  (Resp. Br. at 4, 6 n.1.)  The parties have thus reached a settlement as to that item.  


The issue in this case is whether the remaining items qualify as machinery or equipment within the meaning of section 144.030.2(4), RSMo Supp. 1996.  The Director does not dispute that the items at issue replaced like items and that they were used for the same purposes or to produce a substantially similar product as the replaced items.  Nor does the Director dispute that the items at issue were directly used in manufacturing a product intended to be sold for final use or consumption.  The issue is whether replacement parts for machines qualify as “machinery and equipment” in and of themselves.  The Director agrees that a machine or piece of equipment may be part of another machine or piece of equipment and yet still be exempt.  The Director argues 

that the part, however, must independently qualify as machinery or equipment in order to be exempt.  The Director argues that in this case, the replacement parts do not qualify as machinery and equipment.  

I.  Procedural Issues


Lincoln filed its claim for a refund of “sales/use tax” on the purchases at issue.  The refund claim form was designated for sales and/or use tax refund claims.  Lincoln presented its case as if it paid use tax on all items in question.  (Tr. at 26.)  However, Lincoln purchased the Hydromat parts and grinder machine belt from in-state dealers, and the invoices reflect no payment of sales tax to those dealers.  The bearing work on the CNC machine was also performed in-state. 

Section 144.190.2 provides that sales tax overpayments shall be refunded to the person legally obligated to remit the tax.  The seller is the person legally obligated to remit the sales tax.  Sections 144.021 and 144.080.  Lincoln, as the purchaser, was not legally obligated to remit the sales tax, and is not the proper party to bring a sales tax refund claim.  Bert v. Director of Revenue, 935 S.W.2d 319, 320-21 (Mo. banc 1996).  It is possible that Lincoln remitted use tax to the Director on these purchases, even though they are technically subject to sales tax.  However, we have not resolved this factual issue because such findings are unnecessary in light of our resolution of the exemption.


Lincoln claimed a refund for the bearing work on the CNC machine, which was performed within the state and included charges for labor and machine work.  Lincoln presented its refund claim on the basis of the replacement exemption, and not on the basis that it should not have paid sales tax on charges for labor and machine work.
  A refund claim is limited to the 

specific grounds raised.  Section 144.190.3; Matteson v. Director of Revenue, 909 S.W.2d 356, 360-61 (Mo. banc 1995).


Regardless, even if the refund claim were properly presented as to the in-state purchases, we conclude herein that Lincoln does not qualify for the replacement exemption for these items.  

II.  Decisions of the Missouri Supreme Court and

Administrative Hearing Commission


The parties rely on cases from this Commission and the Supreme Court of Missouri.  We recognize that our decisions are not precedent.  Central Hardware, Inc. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  However, we attempt to maintain consistency in this Commission’s decisions if possible.  Although we have examined in detail the prior decisions of the Supreme Court and this Commission, we do not find any of them dispositive in this case.  

A.  Missouri Supreme Court Decisions

1.  Walsworth


In Walsworth Publishing Co. v. Director of Revenue, 935 S.W.2d 39 (Mo. banc 1996), the taxpayer claimed a replacement machinery and equipment exemption for its purchases of phototypesetting paper.  The taxpayer claimed that the phototypesetting paper was equipment.  The taxpayer made no claim that the phototypesetting paper was machinery.  The court held that the phototypesetting paper did not qualify as equipment:  

Although this Court has addressed other requisites of § 144.030.2(4), no reported case defines “equipment” under § 144.030.2(4). . . . The absence of case law on “equipment” indicates that business and accounting practices normally resolve what is equipment.  In this case, neither party presented evidence of such business and accounting practices, nor how Walsworth or its industry accounted for the phototypesetting paper.  This case requires the Court to construe the meaning of “equipment” in § 144.030.2(4) on review of the AHC.  See Concord Publishing House, Inc., 916 S.W.2d at 190.  “Words used in statutes, absent statutory definition, are given their plain and ordinary meaning derived from the dictionary.”  Spudich v. Director of Revenue, 745 S.W.2d 677, 680 (Mo. banc 1988), citing 

Metro Auto Auction v. Director of Revenue, 707 S.W.2d 397, 401 (Mo. banc 1986); accord Delta Air Lines, Inc. v. Director of Revenue, 908 S.W.2d 353, 355 (Mo. banc 1995).

In a business setting, one dictionary definition of “equipment” clearly applies:  all the fixed assets other than land and buildings of a business enterprise. [illustration:] <the plant, equipment, and supplies of the factory>

Webster’s Third New International Dictionary 768 (3rd ed.1976).  Under this definition, equipment must have a degree of permanence to the business.  Items consumed in one processing are not “fixed” in any sense.  Phototypesetting paper is not equipment because it benefits only one production cycle.  In order to qualify for the 

§ 144.030.2(4) exemption, equipment must contribute to multiple processing cycles over time.  See Mid-America Dairymen v. Director of Revenue, 924 S.W.2d 280, 283 (Mo. banc 1996). Phototypesetting paper is not equipment exempt from sales tax under § 144.030.2(4).

Walsworth stresses that phototypesetting paper is an essential implement in its production of yearbooks.  Materials and supplies, however, can also be essential to a production process.  Section 144.030.2(4) clearly distinguishes “equipment” from “materials and supplies,” demonstrating that centrality to production is not decisive.  See Armco Steel v. City of Kansas City, 883 S.W.2d 3, 7 (Mo. banc 1994).

935 S.W.2d at 40.  


The parties do not dispute that all items at issue in the present case contribute to multiple processing cycles over time.  But not all items that contribute to multiple processing cycles qualify as “equipment.”  Walsworth also stated that “business and accounting practices normally resolve what is equipment.”  Lincoln did not record any of the items at issue as fixed assets in its accounts.  Lincoln represents that this accounting practice was based solely on the cost of the item, not its degree of permanence, and argues that the exemption should not depend on an arbitrary threshold that a business has set for accounting purposes as to whether an item is capitalized or expensed.

We do not conclude that that accounting practice is dispositive, but we do believe it is a factor.  Lincoln concedes impliedly that the items at issue are not fixed assets and expressly that 

they are not accounted for as such.  Both parties agree that they are parts of machines.  We presume that the legislature, through its use of both terms in the statute, did not equate “equipment” and “machinery.”  We find that the items are not “equipment” and further examine whether they are “machinery” within the meaning of the statute.

2.  Other Missouri Supreme Court Cases


The Director asserts that Floyd Charcoal Co. v. Director of Revenue, 599 S.W.2d 173 (Mo. 1980), refers to some items as machinery and some items as equipment.  In that case, the taxpayer claimed a replacement machinery and equipment exemption, as well as a plant expansion exemption.  In its summary of the facts, the court refers to all of the items as “equipment,” stating that “[t]he items of equipment involved are as follows[.]”  Id. at 175.  The court refers to the starch conveyor system as “equipment” and as a “starch machine.”  Id. at 175 and 178.  The court refers to weighing and sacking “equipment,” and refers to the starch system, paddle mixers, twin-screw feeders and briquette machine, as “machinery.”  Id. at 178.  The court also used the term “devices,” stating that:  

To limit the exemption to those items of machinery or equipment which produce a change in the composition of the raw materials involved in the manufacturing process would ignore the essential contribution of the devices required for such operation.  

Id. (emphasis added).  However, the primary issue litigated in that case was whether the items were “used directly in manufacturing a product.”  In answering that question in the affirmative, the court adopted the “integrated plant” theory, concluding that because “[m]odern manufacturing facilities are designed to operate on an integrated basis,” the exemption should 

not be limited to “those items of machinery or equipment which produce a change in the composition of the raw materials.”  Id.  


In Noranda Aluminum, Inc. v. Missouri Department of Revenue, 599 S.W.2d 1 

(Mo. 1980), decided the same day as Floyd Charcoal, but by a different division of the court, the taxpayer claimed an exemption for machinery and equipment purchased and used to expand its manufacturing plant.  Like the exemption for replacement machinery and equipment, the plant expansion exemption requires that the machinery and equipment be “used directly” in manufacturing or fabricating a product.  The taxpayer constructed concrete furnaces used in baking its product, and lined the furnaces with refractory brick and mortar.  The taxpayer included the refractory brick and mortar in its exemption claim.  The court noted that the refractory brick lining must be constantly monitored and repaired.  Id. at 2.  The court stated that “the Director of Revenue has limited the issue on this appeal to whether the disputed equipment is ‘used directly’ in the manufacture of aluminum as that term was used in Section 144.030(4) prior to its amendment.”  Id. at 3.  


Lincoln admits that the Director limited the issue on appeal in Noranda.  Id.  Lincoln argues that the court’s conclusion that the brick qualified for exemption, coupled with the Director’s failure to argue otherwise, would lead any reasonable person to believe that components, whether or not they qualify as machinery or equipment on their own, are exempt.  However, we agree with the Director’s argument that the definition of machinery and equipment was an issue that was not raised or decided in Noranda.  Id.  The issue in Noranda, id., in conjunction with Floyd Charcoal, 599 S.W.2d at 178, was carefully tailored to determine the scope of the “integrated plant theory” and thus determine what items were used directly in manufacturing a product.  Therefore, we do not construe that opinion to require an exemption to be allowed for all replacement parts of machinery.  


In Concord Publishing House, Inc. v. Director of Revenue, 916 S.W.2d 186 (Mo. banc 1996), the court concluded that a computer system qualified for an exemption for replacement 

machinery and equipment.  The items included laptop computers, a CD Rom, a disc drive, memory boards, and connectors.  The court noted that “The Director does not contest that the listed items are machinery and equipment.”  Id. at 190.  Throughout the opinion, the court referred to the items as “computer equipment.”  Id. at 189-196.  Although the items at issue may in fact have been “parts,” Concord, like the other Supreme Court cases that we have discussed, did not decide whether replacement parts qualify as machinery and equipment.   

B.  AHC Decisions


In Empire Dist. Elec. Co. v. Director of Revenue, No. RS-79-0249 (Mo. Admin. Hearing Comm’n March 29, 1983), this Commission considered whether oil and antifreeze used to maintain a prime mover system in an operable state were exempt as materials used in the installation of exempt machinery or equipment or, in the alternative, whether they were actually machinery or equipment used in manufacturing a product.  The Commission quoted Floyd Charcoal, 599 S.W.2d at 178, describing machinery and equipment as “devices,” and concluded that the oil and antifreeze were not exempt because they were not devices, but were materials used and consumed in the continuing maintenance and functioning of machinery and equipment.  The oil and antifreeze thus did not qualify as machinery or equipment, or as materials used in the installation of exempt machinery or equipment.  


In Stuart Hall Co., Inc. v. Director of Revenue, Nos. RS-84-1017 and RS-84-1018 

(Mo. Admin. Hearing Comm’n Nov. 1, 1988), the Commission addressed the applicability of a replacement exemption for the following items used in the taxpayer’s business of printing paper products such as notebooks, stationery, and envelopes:  

· Coil locks, which were attached to the taxpayer’s wire binding machines and enabled 


them to cut the wire spiral used to bind notebooks and to loop back the cut end so as 


to avoid snags and injuries

· An ink recirculation system, which was attached to the wire binding machines to 


minimize stoppages caused by the precipitation of pigment particles in the ink used to 


print lines on notebook paper

· A paper-counting device

· A deep pile conversion unit attached to the wire binding machines to enable the 


machine to manufacture paper tablets as well as notebooks


The Director argued that the items at issue in Stuart Hall were “replacement parts” and “component parts” of machines and did not qualify for the replacement machinery and equipment exemption, as they were added to existing machines.  The Commission stated:  


Respondent does not seem to perceive the inconsistency inherent in characterizing the items at issue as “replacement parts” and thereby seeking to deny an exemption expressly intended for devices “replacing and used for the same purposes as the machinery and equipment replaced.”  Section 144.030.2(4), RSMo 1986.  Also, we do not discern any requirement in Section 144.030.2(4), RSMo 1986, that exempt machinery and equipment be free-standing and not be attached to existing machines.  Indeed, the “integrated plant” theory adopted by the Missouri Supreme Court in Floyd Charcoal Company v. Director of Revenue, 599 S.W.2d 173 (Mo. 1980), and Noranda Aluminum, Inc. v. Missouri Department of Revenue, 599 S.W.2d 1 (Mo. 1980)  [is] directly contrary to Respondent’s position.  In Noranda Aluminum, the court accorded exempt status to bricks and mortar which were used to construct baking ovens and to replace existent bricks in the ovens which had cracked.  


In Empire District Electric Company v. Director of Revenue, Case No. RS-79-0249, St. Tax. Rep. [2 Mo.] (CCH) Para. 200-906 (Mo. Admin. Hearing Comm., Mar. 29, 1983), we found that items must be “devices” in order to qualify for the exemption at Section 144.030.2(4), RSMo 1986.  See Floyd Charcoal, supra, at 178.  A “device” is “a piece of equipment or a mechanism . . . .”  Webster’s Ninth New Collegiate Dictionary 342 (1986).  We find that the coil locks, deep pile conversion unit, 

paper counter and ink recirculation pumps are all “machinery and equipment” within the intendments of the statute.  

AHC op. at 13-14.  


Lincoln cites Stuart Hall for the proposition that replacement parts are exempt.  However, we find that Stuart Hall, like the Missouri Supreme Court decisions discussed above, 

is not squarely on point with the facts presented in the present case.  The items at issue in Stuart Hall were improvements to the previous equipment; they were not replacements of identical items that had worn out.   Therefore, we do not find that Stuart Hall supports a broad proposition that replacement parts are exempt.  Implicit in Stuart Hall is a conclusion that the items at issue in that case independently constituted machinery or equipment, even though they were attached to another machine.  


In Tamko Asphalt Products, Inc. v. Director of Revenue, Nos. RS-84-1071, RS-84-1072, RS-84-1326, and RS-84-1389 (Mo. Admin. Hearing Comm’n Feb. 24, 1989), the taxpayer purchased a shingle cutter, which replaced another shingle cutter, and also purchased replacement parts for the new shingle cutter.  The Commission stated:  

The exemption does not extend, however, to the spare parts for the shingle cutter which were purchased at the same time as the machine.  Spare parts are not exempt, whenever purchased, because their purpose is to replace broken or worn-out parts and to restore machinery to its original condition.  See State ex rel. AMF Incorporated v. Spradling, 518 S.W.2d 58 (Mo. 1974).  

AHC op. at 13-14.  


Like the other cases discussed, Tamko is distinguishable from the present case.  Tamko involved spare parts that were purchased at the same time a replacement machine was purchased. The statute at issue in Tamko required that the replacement exemption be “by reason of design or product changes.”  Spare parts purchased simultaneously with a new machine were clearly not purchased because of a “design or product change.”  Thus, Tamko is inapposite.  

III.  Statutory Construction


The purpose of statutory construction is to ascertain the intent of the legislature and to give effect to that intent if possible.  Trailiner Corp. v. Director of Revenue, 783 S.W.2d 917, 920 (Mo. banc 1990).  We do so from the language the legislature used.  Id.  We consider such language in its plain or ordinary and usual sense.  Id.; section 1.090.  As a general rule, we may find the ordinary and commonly understood meaning of a word in the dictionary.  Delta Air Lines, Inc. v. Director of Revenue, 908 S.W.2d 353, 356 (Mo. banc 1995).  

In Walsworth, 935 S.W.2d at 40, the court presented one definition of “equipment.”  Lincoln cites a dictionary definition of “equipment” that includes the definition quoted by the court:   

1  a :  the set of articles or physical resources serving to equip a person or thing:  as (1) : the implements used in an operation or activity : APPARATUS   (2) : all the fixed assets other than land and buildings of a business enterprise . . . b : a piece of such equipment[.]

MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 392 (10th ed. 1993).  

The parties also cite various dictionary definitions of “machinery”:  “[m]achines in general or as a functioning unit  b :  the working parts of a machine[.]”  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 697 (10th ed. 1997).  

1.  machines collectively.  2.  The working parts of a machine.  3.  Any combination of things or persons by which something is kept in action or a desired result is obtained.  

WEBSTER’S NEW WORLD DICTIONARY (3d college ed. 1988).  

1 : machines as a functioning unit: as . . . b (1) : the constituent parts of a machine or instrument : WORKS <a fine watch with 

precise and delicate [machinery]> (2) : equipment, stock, or range of machines <the [machinery] at the mill>[.]

WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1354 (1986).  


A “machine” is defined as:  
1  e :  (1) : an assemblage of parts that transmit forces, motion, and energy one to another in a predetermined manner (2) : an instrument (as a lever) designed to transmit or modify the application of power, force, or motion  f : a mechanically, 
electrically, or electronically operated device for performing a task <a calculating ~><a card-sorting ~>[.]

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 697 (10th ed. 1993).  

Given the dictionary definitions of machinery and equipment, Lincoln has made a credible argument.  “Machinery” could be construed to mean “parts of a machine,” whether or not those parts independently qualify for the exemption.  However, in  determining the plain meaning of “machinery and equipment,”  we must consider the context of those words in the statute.  Section 144.030.2(4), RSMo Supp. 1997, exempts: 

Machinery and equipment, and the materials and supplies solely required for the installation or construction of such machinery and equipment, replacing and used for the same purposes or to produce a substantially similar product as the machinery and equipment, which is purchased for and used directly for manufacturing or fabricating a product which is intended to be sold ultimately for final use or consumption[.]

(Emphasis added).  


As the court noted in Walsworth, 935 S.W.2d at 40, materials and supplies solely required for the installation or construction of machinery and equipment are distinguished from the machinery and equipment.  The legislature has distinguished between the machinery and equipment, on one hand, and the parts, on the other hand, such as nuts or screws, that are used for the installation or construction of machinery and equipment.  One does not install or construct a nut or screw; thus, a nut or screw is not machinery or equipment.  Lincoln argues that 

materials such as the holders and hex nuts, which fasten other items in place, are necessary to install those items on its machines.  Although materials such as the holders and hex nuts are 

indeed necessary to fasten other items in place, we do not believe this elevates those items to the status of machinery or equipment.


In other provisions of section 144.030.2, RSMo Supp. 1996, the legislature has expressly provided an exemption for parts or replacement parts, and has distinguished them from machinery and equipment.  Section 144.030.2(2), RSMo Supp. 1996,  provides an exemption for:

[m]aterials, manufactured goods, machinery and parts which when used in manufacturing, processing, compounding, mining, producing or fabricating become a component part or ingredient of the new personal property resulting from such manufacturing, processing, compounding, mining, producing or fabricating[.]

(Emphasis added.)  


Section 144.030.2(3), RSMo Supp. 1996, provides an exemption for:  

Materials, replacement parts and equipment purchased for use directly upon, and for the repair and maintenance or manufacture of, motor vehicles, watercraft, railroad rolling stock or aircraft engaged as common carriers of persons or property[.]

(Emphasis added.)


Section 144.030.2(22), RSMo Supp. 1996, provides an exemption for:  

all sales of farm machinery, other than airplanes, motor vehicles and trailers. . . . As used in this subdivision, the term “farm machinery” means new or used farm tractors and such other new or used farm machinery and equipment and repair or replacement parts thereon and one-half of each purchaser’s purchase of diesel fuel therefor which is: 


(a) Used exclusively for agricultural purposes; 


(b) Used on land owned or leased for the purpose of producing farm products; and 


(c) Used directly in producing farm products to be sold ultimately in processed form or otherwise at retail or in producing 

farm products to be fed to livestock or poultry to be sold ultimately in processed form at retail[.]

(Bold in original; underlining added.)  


These provisions, along with the fact that the legislature later amended section 144.030.2(4) to include parts, show that the legislature differentiated parts or replacement parts from machinery or equipment in section 144.030.2(4), RSMo Supp. 1996.  Each word or phrase used in a statute is presumed to have meaning and not be considered a needless repetition.  Estate of Williams v. Williams, 12 S.W.3d 302, 306 n.3 (Mo. banc 2000).  We must give full effect to the distinction that the legislature has made.


The parties debate the impact of the subsequent change in the statutory language of section 144.030.2(4), specifically allowing the exemption for replacement parts. The Director relies on the general rule that a change in a statute is intended to effect a change in the impact of the statute.  State v. Sweeney, 701 S.W.2d 420, 423 (Mo. banc 1985).  Lincoln relies on the corollary that a statutory amendment may be for the purpose of clarifying the meaning of a statute without broadening its impact.  State ex rel. Laclede Gas Co. v. Public Service Comm’n, 535 S.W.2d 561, 567 (Mo. App., K.C.D. 1976).  Especially given the fact that the legislature has differentiated parts or replacement parts from machinery or equipment in various provisions of section 144.030.2, RSMo Supp. 1996, we follow the general rule and find that the change in section 144.030.2(4) was intended to broaden the scope of the exemption to include replacement parts of machinery and equipment.   

IV.  Other Arguments


Lincoln contends that section 144.030.2(2), RSMo Supp. 1996 (the component part exemption) actually supports its argument that parts can be machinery and equipment because 

section 144.030.2(2) provides that machinery and parts can become a component part or ingredient of new personal property.  We do not agree with this interpretation.  Section 144.030.2(2), RSMo Supp. 1996, refers to “machinery and parts” as two distinct categories, but 

provides that the machinery and parts may become a component part or ingredient of the finished product.  Section 144.030.2(2), RSMo Supp. 1996, does not mean that replacement parts are the same as machinery and equipment in section 144.030.2(4), RSMo Supp. 1996.  


Lincoln argues that granting the exemption would further the exemption’s purpose to promote manufacturing within this state.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  Although allowing exemptions would invariably advance the purpose of promoting manufacturing within this state, we must strictly construe the exemption against the taxpayer, Westwood Country Club, 6 S.W.3d at 887, and we cannot extend the scope of the exemption beyond the plain language of the statute.   


Lincoln relies on the Director’s Regulation 12 CSR 10-3.316, which states: 

Such items of equipment such as welding gates, forms, molds, patterns and dies may qualify for this [replacement machinery and equipment] exemption.  

Lincoln argues that dies are component parts of machines and that the regulation therefore provides that replacement parts qualify for the exemption.  We make no determination as to whether a die is a machine or a component part because we need not follow a regulation that is contrary to statute.  Bridge Data Co., 794 S.W.2d at 206.  We must reach our decision based on the plain language of the statute. 


Lincoln also relies on numerous letter rulings of the Director.  However, Regulation 12 CSR 10-1.010(8) specifically provides that letter rulings:  


(A) . . . shall apply only to the particular fact situation stated in the letter ruling request; 


(B) . . . shall apply only to the applicant; 


(C) . . . shall bind the director, his/her duly authorized agents and their successors only prospectively; 


(D) . . . shall bind the director, his/her duly authorized agents and their successors as to transactions of the applicant that occur within three (3) years after the date of the issuance of the letter ruling; and 


(E) An unfavorable letter ruling shall not bind the applicant and shall not be appealable to any forum.  

Therefore, although letter rulings are helpful for us to see the Director’s interpretations and consider possible resolutions of the issue before us, we are not bound by them, and we have found the cited case law most useful in deciding this case.  
V.  Conclusion as to Interpretation of 

Section 144.030.2(4), RSMo Supp. 1996


Having considered the parties’ arguments, we conclude that the replacement parts at issue in this case are not “machinery” or “equipment” used in manufacturing a product under section 144.030.2(4), RSMo Supp. 1996.  Replacement parts do not fall within the plain and ordinarily understood meaning of those terms.  

Our quest for the meaning of the terms “machinery” and “equipment” is hindered by the fact that the dictionary definitions of each of these terms are not entirely consistent.  Even if “machinery” is defined, according to one dictionary definition, to include “the working parts of a machine,” MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 697, that definition refers to “parts” together and does not mean that an individual part necessarily qualifies as “machinery” by itself.  The dictionary definition of “machine” refers to “an assemblage of parts[.]”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 697 (emphasis added).   Likewise, a single replacement part is not an implement “used in an operation or activity” or an “apparatus,” MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 392, and thus does not necessarily qualify as “equipment” by itself.  


Even though the dictionary definitions may not be particularly insightful, our decision is aided by the fact that in the context of section 144.030.2, RSMo Supp. 1996, the legislature has 
distinguished machinery and equipment from parts and replacement parts.  As we have discussed, each word in a statute should be given meaning and not be considered a needless repetition.  Williams, 12 S.W.3d at 306 n. 3.  Further, the legislature has also amended section 144.030.2(4) to allow an exemption for parts, and that change is presumed to effect a change in the impact of the statute.  Sweeney, 701 S.W.2d 420, 423 (Mo. banc 1985).  Finally, according to the appropriate canon of statutory construction, tax exemptions must be strictly construed against the taxpayer.  Westwood, 6 S.W.3d at 887.  


Therefore, although we do not attempt to formulate any far-ranging definition of machinery and equipment, we conclude that, on the facts of this case, the replacement parts do not qualify as machinery or equipment.  The replacement parts are not exempt under section 144.030.2(4), RSMo Supp. 1996.  


The Director conceded, however, that the impulse sealer qualifies as machinery or equipment.
  We consider this concession as a settlement between the parties as to that item, thus there is no issue for this Commission to decide as to that item.  

Having concluded that the mere replacement parts at issue in this case are not machinery and equipment, we further conclude that the potentiometer is an exception and independently qualifies for the exemption.  It is true that we stated in Stuart Hall that section 144.030.2(4) does not require that exempt machinery and equipment be free-standing, and that the court held in Noranda, 599 S.W.2d at 3, and Floyd Charcoal, 599 S.W.2d at 178, that a machine does not have to work a change on raw materials in order to be used “directly” in the manufacturing 

process.  Implicit in these conclusions, however, is a recognition that an item that is freestanding and that independently performs a key function in the manufacturing process is likely to qualify 

on its own as a piece of “machinery or equipment.”  The potentiometer is freestanding, is attached to the heat-treat machine only by pipes and/or hoses, and independently performs a key function in the manufacturing process by controlling the temperature in the heat-treat machine.  It qualifies as a piece of machinery or equipment on its own.




Summary


We conclude that Lincoln’s purchase of the potentiometer is subject to the exemption under section 144.030.2(4), RSMo Supp. 1996.  The Director agreed that Lincoln is entitled to a refund of use tax on its purchase of the sealer.  Therefore, Lincoln is entitled to a refund totaling $49.73 on its purchases of the sealer and potentiometer.  


Because Lincoln has not demonstrated its entitlement to an exemption for the remaining items in question, we deny the remainder of its refund claim.


SO ORDERED on November 7, 2000.



_____________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�We use the term “grinder machine” to refer to a grinder machine or a grinding machine (Pet’r Ex. 17), which were identified as synonymous.  (Tr. at 97-98.)  


�The record does not define “chasers.”  


�The record does not show how the parties resolved the audit.  Lincoln appealed the denial of the refund claim, and that is the only issue in this case.  


�This Commission has ruled that the taxability of labor charges must be determined on a case-by-case basis.  Howard Buick Oldsmobile, Inc. v. Director of Revenue, No. 89-001766 RS, at 6 (Mo. Admin. Hearing Comm’n March 18, 1991).  


�The record contains no evidence to show how the Director made this determination and thus differentiated the impulse sealer from other items in question.  
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