Before the

Administrative Hearing Commission

State of Missouri


[image: image1.wmf]
ROBERT J. LEMPLEY,
)



)



Petitioner,
)




)


vs.

)

No.  12-1262 CWC




)

DEPARTMENT OF NATURAL 
)

RESOURCES,

)




)


Respondent.
)
DECISION


We grant the Missouri Department of Natural Resources’ (“the Department”) motion for a decision on the pleadings, dismiss this case, and cancel the hearing.
Procedure


On July 11, 2012, Robert J. Lempley filed a complaint appealing the Department’s decision to deactivate his Missouri Water Treatment A, Certificate of Competency, No. 5428 (“Certificate”).  We scheduled the hearing for August 8, 2012.
  On July 19, 2012, the Department filed a motion for a decision on the pleadings.  We gave Lempley until July 27, 2012, to respond to the motion, but he did not respond.  We take the following facts, set forth in Lempley’s complaint, as true.
Facts Taken From Complaint For Purposes of Motion
1. Lempley failed to meet the necessary requirements to maintain an active certificate in that he failed to get sufficient training hours.
2. In 2011 and 2012, Lempley had many personal and family illnesses and had to travel away from his job.
3. By letter dated June 12, 2012, the Department informed Lempley that his certificate had expired and that because it had not been renewed, it was considered lapsed and was deactivated.

Conclusions of Law 

We have jurisdiction over this type of case.
  The Department asks for a decision on the pleadings and asks us to dismiss because there is no authority to give Lempley the relief he seeks – a hardship exception to the lapse and deactivation of his certificate.  We grant the Department leave to file the motion.
  Regulation 1 CSR 15-3.446(4) states:

A decision on the pleadings is a decision without hearing based solely on the complaint and the answer.  The commission may grant a motion for decision on the pleadings if a party’s pleading, taken as true, entitles another party to a favorable decision.

Lempley admits that he lacks the training hours to maintain his certification.  Regulation 10 CSR 60-14.020 sets forth the certification requirements of public water system operators, and states that certificates must be renewed every three years, and all training must be completed prior to the expiration date of the certificate.   The regulation also states:
Any certificate not renewed within the two (2) months following the expiration date will be considered lapsed.  Any operator with a lapsed certificate will have to submit a new application and reexamine as provided in sections (3) and (4) of this rule.


We have reviewed the Department’s regulations and find no exceptions to the requirements.  As an administrative agency, we have no authority to apply the doctrines of equity.
  We grant the motion to dismiss.
Summary

We dismiss this case because we cannot provide the relief that Lempley requests.  We cancel the hearing.

SO ORDERED on August 2, 2012.



_________________________________



SREENIVASA   RAO  DANDAMUDI



Commissioner

�Section 621.250, RSMo Supp. 2011,  gives us 60 days from the date the complaint is filed to issue our decision. 


	�Section 621.250.3, RSMo Supp. 2011.  


�1 CSR 15-3.446(2)(A).


�Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  
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