Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 05-0949 PO




)

DAVID E. LEACH,

)




)



Respondent.
)

DECISION


The Director of Public Safety (“the Director”) may discipline David E. Leach for interfering with an arrest.  

Procedure


The Director filed a complaint on June 15, 2005.  On September 1, 2005, the Director filed a motion, with supporting affidavits, for summary determination.  Under § 536.073.3,
 RSMo Supp. 2005, our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  

Leach received personal service of our notice of this action and the hearing date, with a copy of the complaint, on June 18, 2005.  Leach filed an answer to the complaint through counsel on July 1, 2005.  Our Regulation 1 CSR 15-3.440(3)(B)3.C provides:

Except in response to a motion that relies solely on the pleadings, a party shall not rely solely on its own pleading to establish a fact, or to raise a genuine issue as to any fact.
We gave Leach until September 20, 2005, to respond to the motion for summary determination, but he filed no response.

Therefore, Leach has raised no genuine issue as to the following facts established by the Director’s affidavits.  

Findings of Fact

1. Leach holds an active peace officer license.  

2. On June 19, 1999, Leach was employed as a police officer.  On that date, he was driving a motor vehicle and nearly struck a highway patrol vehicle parked on the shoulder.  His breath smelled strongly of alcohol, his eyes were dilated and glassy, his speech was slurred, his balance was wobbly, and he stumbled when he walked.  Leach had a hard time following the instructions for field sobriety tests, and he failed those tests.  His blood alcohol content was 0.177 percent.  Leach was intoxicated.  
3. On February 5, 2005, Leach attempted to prevent his wife’s arrest for assaulting a patron at a pool hall.  When peace officers sought to restrain him, Leach swung his arms and pulled away, attempting to reach the officers who were arresting his wife, but he stumbled and fell.  The officers subdued him by applying a wristlock, then handcuffs.
Conclusions of Law

We have jurisdiction to hear the Director’s complaint.
  The Director has the burden to prove that Leach has committed an act for which the law allows discipline.
  The complaint cites § 590.080.1(2), which allows discipline if Leach: 

[h]as committed any criminal offense, whether or not a criminal charge has been filed;

and expressly asks us to find cause for discipline under that provision.
  

Section 590.080.1(2) cannot apply to the driving-related conduct described in Finding 2
 because that conduct occurred on June 19, 1999, more than two years before § 590.080 became effective.
  We must apply the law that was in effect when the conduct occurred.
  The undisputed facts that the Director established show that § 590.080 does not allow the Director to discipline Leach for the conduct in Finding 2.  
The Director argues that Leach’s February 5, 2005, attempt to prevent his wife’s arrest constitutes the criminal offense set forth in § 575.150:

1.  A person commits the crime of . . . interfering with arrest . . . if, knowing that a law enforcement officer is making an arrest, . . . for the purpose of preventing the officer from effecting the arrest, stop or detention, the person: 

*   *   *


(2) Interferes with the arrest . . . of another person by using or threatening the use of violence, physical force or physical interference. 

*   *   *

5.  [I]nterfering with an arrest for a felony is a class D felony. . . .  [O]therwise, resisting or interfering with an arrest, detention or stop is a class A misdemeanor. 

(Emphasis added.)  We agree because the Director’s business records and certified court records describe Leach’s physical interference with his wife’s arrest, which is within the statute.  We conclude that Leach committed the criminal offense of interfering with an arrest.  Therefore, Leach is subject to discipline under § 590.080.1(2).  
Summary


We conclude that Leach is subject to discipline under § 590.080.1(2) for interfering with an arrest, but not for the driving-related conduct.  We cancel the hearing.


SO ORDERED on September 28, 2005.



________________________________



JUNE STREIGEL DOUGHTY


Commissioner

	�Statutory references are to the 2004 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


	�Section 590.080.2.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�The complaint also cites § 590.080.1(6), and the Director’s Regulation 11 CSR 75-13.090(2)(A) and (3)(C), but the complaint’s prayer for relief does not argue that Leach is subject to discipline under that statute or regulation.  





	�The complaint cites the criminal offenses “§ 577.010, RSMo” and “§ 577.012, RSMo,” without reference to any revision or supplement.  





	�August 28, 2001.  Section A, H.B. 80, 91st Mo. Gen. Assem., 1st Reg. Sess. (2001 Mo. Laws 301); Mo. Const. art. III, § 29.





	�Section 1.170, RSMo 2000; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo., 1984).  
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