Before the

Administrative Hearing Commission

State of Missouri

MICHAEL A. LeVOTA, 
)




)



Petitioner,
)




)


vs.

)

No. 02-0668 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On April 26, 2002, the Missouri Ethics Commission (Ethics) assessed Michael A. LeVota a late filing fee of $100 for the untimely filing of a lobbyist expenditure report (report).  On May 6, 2002, LeVota filed a petition seeking this Commission’s determination that he does not owe the late filing fee.  

On June 10, 2002, Ethics filed a motion for summary determination.  We will grant the motion if Ethics establishes facts that (a) LeVota does not dispute and (b) entitle Ethics to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  LeVota filed a response to the motion on July 1, 2002.  

Findings of Fact

1. LeVota was a registered lobbyist during February 2002.  

2. March 10, 2002, was a Sunday.  

3. By March 11, 2002, Ethics had not received a February report from LeVota through electronic filing.  

4. On March 21, 2002, Ethics received the report from LeVota through electronic filing.  

5. By letter dated April 26, 2002, Ethics assessed LeVota a late filing fee of $100.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  We must do whatever the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 

(Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


LeVota was registered as a lobbyist during February 2002.  As result, he was required to file a lobbyist expenditure report pursuant to section 105.473.3(1), which provides:


During any period of time in which a lobbyist continues to act as an executive lobbyist, judicial lobbyist or a legislative lobbyist, the lobbyist shall file with the [ethics] commission on standardized forms prescribed by the commission monthly reports 

which shall be due at the close of business on the tenth day of the following month[.]

(Emphasis added.) 


Section 105.964.1 provides:


When the last day for filing any report, statement or other document required to be filed with the [ethics] commission pursuant to the provisions of this chapter or chapter 130, RSMo, falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday. 

(Emphasis added.)  March 10, 2002, was a Sunday.  Therefore, the report was due on March 11, 2002.  


LeVota was required to file electronically pursuant to section 105.477.3, which provides in part:


All lobbyists shall file expenditure reports required by the [ethics] commission electronically either through modem or common magnetic media. 


LeVota did not file a report by the March 11, 2002, due date.  Ethics received a report from LeVota on March 21, 2002.  The report was ten days late.  


LeVota argues that Ethics had a practice of notifying lobbyists of due dates by e-mail, and that he had a reasonable expectation to rely on Ethics’ notice, especially considering that there were no lobbyist expenditures for February 2002.  He argues that the imposition of a late fee under such circumstances is arbitrary and capricious, as well as a denial of due process.
  


While we sympathize with LeVota’s concerns, section 105.492.5 requires the assessment of a fee for late filing:


Any lobbyist who fails to timely file a lobbying disclosure report as required by section 105.473 shall be assessed a late filing fee of ten dollars for every day such report is late. 

(Emphasis added.)  We find no statute requiring Ethics to give e-mail reminders of the filing dates.  LeVota argues that Ethics should have the inherent authority to waive good faith mistakes, especially when there are no expenditures on the report.  However, neither Ethics nor this Commission has any authority to change the terms of a statute.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Specifically, this Commission does not have authority to fail to follow a statute on grounds that it is unconstitutional.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  Section 105.492.5 contains no exceptions to the late filing fee.  


Because the report was ten days late, LeVota is liable for a late filing fee of $100.  We cancel the hearing.


SO ORDERED on July 12, 2002.




_______________________________




KAREN A. WINN




Commissioner

�All statutory references are to the 2000 Revised Statutes of Missouri.


	�Though LeVota raises these issues, he has filed no affidavit setting forth specific facts showing that there is a genuine issue of material fact.  Regulation 1 CSR 15-3.450(4)(F).  
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