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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 09-0055 BN



)

SUSAN LANGSTON,
)




)



Respondent.
)

DECISION 


Susan Langston
 is subject to discipline because she altered patients’ prescriptions without a doctor’s orders and unlawfully used a controlled substance.
Procedure


The State Board of Nursing (“Board”) filed a complaint on January 13, 2009, seeking this Commission’s determination that cause exists to discipline Langston’s nursing license.  Langston was personally served with a copy of the complaint and our notice of complaint/notice of hearing on May 22, 2011.  Langston did not file an answer.  This Commission convened a hearing on October 25, 2011.  Sharie Hahn represented the Board.  Langston did not personally appear and was not represented by counsel.  The case became ready for our decision on December 13, 2011, the last date for filing written arguments.
Findings of Fact

1. Langston was licensed as a licensed practical nurse (“LPN”) on September 28, 1994.  Her license was current and active at all relevant times.
2. In 2006, Langston was employed as an LPN at The Bluffs, a retirement/nursing facility in Columbia, Missouri.  

3. Langston worked in the Alzheimer’s wing of The Bluffs and was responsible for ordering and administering medications.  
4. On July 13, 2006, the Columbia Police Department received a call reporting the theft of prescription medication from The Bluffs.  

5. A family member of patient M.L. received a bill for large amounts of Ativan that were not needed for M.L.  The amount of Ativan administered to M.L. was much smaller than the amount of pills ordered for her.  

6. Patient M.O. also had excessive amounts of Ativan ordered for her.  

7. Langston called Kilgore’s Pharmacy and changed the dosage amount of Ativan for a patient from taking as needed to one pill, four times a day.  She did this without a physician’s order, although she told the pharmacy it was per orders of Dr. Donald Miller.
8. Dr. Donald Miller is not associated with The Bluffs.
9. When asked to take a drug test, Langston refused and said she would test positive for Ativan because she had been taking Ativan prescribed to her roommate.  

10. Langston did not have a valid prescription for Ativan.

11. On July 13, 2006, Langston was terminated from The Bluffs.

12. On July 7, 2008, Langston was placed on the Department of Health and Senior Services’ (“DHSS”) Employee Disqualification List (“EDL”) for a period of ten years for misappropriation of funds or property belonging to a resident of a long-term care facility.
Conclusions of Law


We have jurisdiction to hear the case.
  The Board has the burden of proving that Langston has committed an act for which the law allows discipline.
  The Board alleges there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 

his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096; 

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;
*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096; 

*   *   *

(12) Violation of any professional trust or confidence; 

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government; 

(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]
Controlled Substances – Subdivisions (1) and (14)


Langston admitted she had been taking Ativan that was prescribed to her roommate.  Langston did not have a valid prescription for Ativan.  Ativan is a brand name for the drug lorazepam.
  Lorazepam is a controlled substance.
  


Section 195.202.1 states, “Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.”  Langston unlawfully possessed Ativan.  Therefore, we find cause to discipline Langston under 
§ 335.066.2(1) and (14).

Guilty Plea – Subdivision (2)
The Board did not present any evidence that Langtson has been “finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution…”  We do not find cause to discipline Langston under § 335.066.2(2).
Professional Standards – Subdivision (5)


The Board’s alleges that Langston’s conduct constituted incompetency, misconduct, gross negligence, and dishonesty in her functions as a nurse.  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from 
the Missouri Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Langston increased the Ativan prescriptions for two patients without a doctor’s order and unlawfully used Ativan.  However, this is not enough to prove a “state of being” showing she is unable or unwilling to function as a nurse.  We do not find that Langston was incompetent in her nursing abilities.

Misconduct means “the willful doing of an act with a wrongful intention [;]intentional wrongdoing.”
  Langston’s actions were intentional and wrong.  We find there was misconduct.


In a statute setting forth causes for disciplining professional engineers and that is identical to § 335.066.2(5), the Court of Appeals has defined “gross negligence” as follows:

The Commission defined the phrase in the licensing context as “an act or course of conduct which demonstrates a conscious indifference to a professional duty.”  This definition, the Commission found, requires at least some inferred mental state, which inference may arise from the conduct of the licensee in light of all surrounding circumstances.  Appellants have posited a definition purportedly different that would define the phrase as “reckless conduct done with knowledge that there is a strong probability of harm, and indifference as to that likely harm.”  We are not persuaded that the two definitions are in fact different.  An act which demonstrates a conscious indifference to a professional duty would appear to be a reckless act or more seriously a willful and wanton abrogation of professional responsibility.6  The very nature of the obligations and responsibility of a professional engineer would appear to make evident to him the probability of harm from his conscious indifference to professional duty and conscious indifference includes indifference to the harm as well as to the duty.

Footnote 6: Sec. 562.016.4 RSMo 1986, defines “reckless” in the criminal context as when a person “disregards a substantial and unjustifiable risk that 
circumstances exist or that a result will follow and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  We do not note any substantial difference between 
that definition and the Commission definition of gross negligence, except the latter is shorter.  

There is an overlap between the required mental states for misconduct and for gross negligence to the extent that misconduct can be shown for the licensee’s “indifference to the natural consequences” of his or her conduct and that gross negligence requires the licensee’s conscious indifference to a professional duty or standard of care.


To prove gross negligence the Board must establish the professional duty or standard of care from which the licensee deviated.  Deviation from the standard of care is the essence of negligence.  The statutes and case law provide this Commission little guidance to distinguish negligence and gross negligence.  To an extent the standard in these cases must be one that shocks the conscience.  While Langston’s actions resulted in unnecessarily billing of patients, they did not place her patients in harm.  Her actions do not rise to the level that shock the conscience and we do not find they constitute gross negligence.
Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  Langston altered patient prescriptions to divert extra medications and allowed the extra Ativan pills to be billed to patients.  These actions are fraught with a lack of integrity and constitute dishonesty.

Langston is subject to discipline under §335.066.2(5) for misconduct and dishonesty.  

Professional Trust – Subdivision (12)

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  Langston’s employer, colleagues, 
and patients relied on Langston’s nursing knowledge and skills to not alter patients’ prescriptions and to not unlawfully use controlled substances.  Langston violated professional trust when she increased a patient’s prescription without a doctor’s orders and unlawfully used Ativan.  She is subject to discipline under §335.066.2(12).

Employee Disqualification List – Subdivision (15)
Langston was placed on the EDL on July 7, 2008, for a period of ten years.  She is subject to discipline under § 335.066.2(15).

Summary


Langston is subject to discipline under § 335.066.2(1), (5), (12), (14), and (15).

SO ORDERED on August 6, 2012.


__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�The Board refers to the Respondent as “Susan Langston,” however, on the investigative reports, the Respondent is referred to as “Susanne Langston.”


�Section 621.045.  Statutory references are to RSMo Supp. 2011, unless otherwise noted.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Dorland’s Illustrated Medical Dictionary 173 (30th ed. 2003.)


�Section 195.017.8(2)(bb). 


�� HYPERLINK "https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006421742&pubNum=4644&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)" \l "co_pp_sp_4644_369" �Tendai v. Missouri State Bd. of Reg'n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005)�.


�293 S.W.3d 423 (Mo. banc 2009).


�Id. at 435.


�Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing  Comm'n Nov. 15, 1985) at 125, aff'd, � HYPERLINK "https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988014299&pubNum=713&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)" �744 S.W.2d 524 (Mo. App., E.D. 1988)�.


�Duncan v. Missouri Bd. For Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).


�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 359 (11th ed. 2004).


�� HYPERLINK "https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943114230&pubNum=713&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)" \l "co_pp_sp_713_1036" �Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943)�.
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