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)
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)

JON L. LABARGE,

)




)
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)

DECISION 


There is cause to discipline Jon L. Labarge because he was convicted of the crimes of unlawful contact or communication with a minor and dissemination of explicit material to a minor.

Procedure


On April 30, 2004, the Director of Insurance (“Director”) filed a complaint alleging that there is cause to discipline Labarge’s insurance producer license.  Labarge was served with the complaint and notice of hearing, but he made no response to the complaint.  


We held a hearing on October 21, 2004.  Kevin Hall represented the Director.  Neither Labarge nor anyone representing him appeared.


The matter became ready for our decision on November 29, 2004, the last date for filing a written argument.

Findings of Fact


1.  Labarge has been licensed by the Director as an insurance producer.  His license expires sometime in December 2004.  


2.  On August 12, 2002, the district attorney of Monroe County, Pennsylvania, filed a 16-count information against Labarge in the Court of Common Pleas of Monroe County, Pennsylvania.  Count 2 asserted:  

The District Attorney of Monroe County by this information charges that on or about January 1, 2002 through May 2002, in the County of Monroe, in Middle Smithfield Township, Pennsylvania, Jon L. Labarge knowing that he is contacting or communicating with a minor within this Commonwealth, intentionally contacts or communicates with that minor for the purpose of engaging in activity prohibited under 18.Pa C.S.A. Section 5903 relating to obscene and other sexual materials and other sexual materials and performances.  

Count 2 cited a violation of 18 Pa.C.S. § 6318(a)(4).  Count 3 asserted:  

The District Attorney of Monroe County by this information charges that on or about January 1, 2002 through May 2002, in the County of Monroe, in Middle Smithfield Township, Pennsylvania, Jon L. Labarge, knowingly disseminated by sale, loan or otherwise explicit sexual materials including any picture, photograph, drawing, sculpture, motion picture film, video tape or similar visual representation or image of a person or portion of the human body which depicts nudity, sexual conduct, or sadomasochistic abuse, and which is harmful to minors, to a minor.  

Count 3 cited a violation of 18 Pa. C.S. § 5903(c)(1).  


3.  On April 15, 2003, in the Court of Common Pleas of Monroe County, Pennsylvania, Labarge pled guilty to Counts 2 and 3.  On September 9, 2003, the court sentenced Labarge to incarceration for a period of not less than nine months with a maximum not to exceed 18 months.  The court also required that Labarge obtain a sexual offender evaluation and comply with all treatment requirements while incarcerated, plus a number of other conditions.  
Conclusions of Law 


This Commission has jurisdiction to hear the Director’s complaint as to whether Labarge’s license is subject to discipline.  Section 621.045.2.
  The Director has the burden to show that Labarge has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

The Director argues that there is cause to discipline Labarge’s license under § 375.141, RSMo Supp. 2003, which provides:


1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:   

*   *   * 


(6) Having been convicted of a felony or crime involving moral turpitude[.] 

In Howlett v. Director of Insurance, No. 99-0456 DI (Mo. Admin. Hearing Comm’n Dec. 17, 1999), this Commission held that the disciplinary provision then appearing as § 375.141.1(3), RSMo 1994, and now appearing as § 375.141.1(6), RSMo Supp. 2003, allowed discipline for conviction of (1) any felony, whether or not it involves moral turpitude, or (2) any crime of moral turpitude, whether or not it is a felony.  


The Court of Common Pleas of Monroe County, Pennsylvania, convicted Labarge on his guilty plea and sentenced him to imprisonment for unlawful contact or communication with a minor and dissemination of explicit material to a minor. 


18 Pa.C.S. § 6318(a) provides:  

A person commits an offense if he is intentionally in contact with a minor for the purpose of engaging in an activity prohibited under any of the following, and either the person initiating the contact or the person being contacted is within this Commonwealth:  

*   *   *

(4) Obscene and other sexual materials and performances as defined in section 5903 (relating to obscene and other sexual materials and performances).  

*   *   *

(b) A violation of subsection (a) is:  

(1) an offense of the same grade and degree as the most serious underlying offense in subsection (a) for which the defendant contacted the minor; or

(2) a misdemeanor of the first degree; whichever is greater. 

18 Pa.C.S. § 5903 provides:  

(c) No person shall knowingly disseminate by sale, loan or otherwise explicit sexual materials to a minor.  “Explicit sexual materials,” as used in this subsection, means materials which are obscene or:  

(1) any picture, photograph, drawing, sculpture, motion picture film, video tape or similar visual representation or image of a person or portion of the human body which depicts nudity, sexual conduct, or sadomasochistic abuse and which is harmful to minors[.]

*   *   *

(h)(2) Any person who violates subsection (c) or (d) is guilty of a felony of the third degree.   

Moral turpitude is:

an act of baseness, vileness or depravity in the private and social duties which  a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty 

between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  We find that Labarge’s crimes involve moral turpitude.  


As to whether these crimes are felonies, the record is somewhat unclear.  The court stated that Count 3 is a misdemeanor of the first degree.  However, pursuant to 18 Pa. C.S. § 5903(h)(2), it appears that this crime is a felony of the third degree.  


18 Pa. C.S. § 6318(a)(4) provides that a person commits an offense if he is intentionally in contact with a minor for the purpose of engaging in an activity prohibited under 18 Pa. C.S. 

§ 5903, relating to obscene and other sexual materials and performances.  18 Pa. C.S. § 6318(b) provides that a violation of 18 Pa. C.S. § 6318(a) is an offense of the same grade and degree as the most serious underlying offense in subsection (a) for which the defendant contacted the minor, or a misdemeanor of the first degree, whichever is greater.  Count 2 of the information does not identify the activity in which Labarge engaged that was prohibited by 18 Pa. C.S. 

§ 5903.  Because the crime involved a minor, it appears that the activity was proscribed by 18 Pa. C. S. § 5903(c), which was a felony of the third degree pursuant to 18 Pa. C. S. § 5903(h)(2).   The court stated that the crime of unlawful contact or communication with a minor is a felony of the third degree.  


However, whether or not these crimes are felonies is inconsequential because § 375.141, RSMo Supp. 2003, allows discipline for any crime involving moral turpitude, whether it is a felony or not, and both of these crimes involve moral turpitude.  


Therefore, we find cause to discipline Labarge’s license under § 375.141.1(6), RSMo Supp. 2003, for having been convicted of a felony or a crime involving moral turpitude.  

Summary


We find cause to discipline Labarge’s license under § 375.141.1(6), RSMo Supp. 2003.


SO ORDERED on December 9, 2004.



________________________________



JOHN J. KOPP 



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.
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