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State of Missouri

DIRECTOR OF DEPARTMENT
)
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)
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)




)


vs.

)

No. 01-0290 PO




)

SCOTT D. KUNZA,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on 

February 23, 2001, seeking this Commission’s determination that the peace officer certificate of Scott D. Kunza is subject to discipline for gross misconduct indicating an inability to function as a peace officer.


This Commission convened a hearing on October 9, 2001.  Assistant Attorneys General  Theodore A. Bruce and Da-Niel Cunningham represented the Director.  Rick Barry, with Rick Barry, P.C., represented Kunza.  The matter became ready for our decision on February 25, 2002, the last date for filing a written brief.

Evidentiary Rulings


At the hearing, Kunza raised an objection to admitting the depositions of the young women involved in this case.  We admitted the depositions, but allowed Kunza to raise concerns 

about the depositions at a later time.  (Tr. at 16-17.)  Kunza filed no further objection to the depositions.  We maintain our earlier ruling that the depositions are admissible.  


At the hearing, we took under advisement the Director’s objection regarding what questions were asked during a polygraph examination of Kunza.  (Tr. at 41.)  The Director objected on grounds that Kunza was making a roundabout attempt to get the results of the polygraph test into evidence.  However, Kunza’s questions did not address the results of the polygraph test, but merely what was discussed during the Webster Groves police department’s investigation.  Therefore, we properly overruled the objection. 


On February 8, 2002, Kunza filed a request that Respondent’s Exhibits B and C be made a part of the record.  Kunza attached the exhibits, which he asserts were marked “received.”  The exhibits were marked and initialed by the court reporter.  At the hearing, Kunza’s counsel stated that Exhibits B and C were not being offered into evidence.  Therefore, Exhibits B and C are not part of the record.  

Findings of Fact

1. Kunza holds peace officer Certificate No. ###-##-####.  That certificate is, and was at all relevant times, current.  Kunza was employed as a police officer with the City of Webster Groves at the time of the incident in question.   

2. Kunza first met two female Webster Groves high school students, K.Y. and J.S., during a traffic stop.  Thereafter, the girls stopped to talk to Kunza and fellow Webster Groves officer Steve Ceriotti on occasion while the officers were on duty.  

3. One weekend night in early August 2000, Kunza was working as a security guard at the Residence Inn in Richmond Heights.  Kunza worked as a security guard at the Residence Inn as a second job.  The Residence Inn only hired police officers as security guards on weekends.  Kunza was not in a police officer’s uniform.  

4. Ceriotti, K.Y. and J.S. arrived at the Residence Inn that evening while Kunza was working as a security guard.  K.Y. was 16 years old, and J.S. turned 17 on July 23, 2000.    

5. Ceriotti and Kunza took the girls to a hotel room from which they had evicted unruly occupants.  After having changed into swimsuits to get into a hot tub by the hotel pool, K.Y. and J.S. lay on the bed.  Kunza massaged and licked J.S.’s back and legs.  Ceriotti massaged K.Y.’s feet and back, and licked her back.  

6. Kunza and J.S. went to the hot tub.  J.S. got in the hot tub.  Kunza, who remained clothed, and was seated on the edge of the tub, kissed J.S.
  

7. Kunza eventually told J.S. that their contacts must cease.  

8. Kunza is currently a police officer with the O’Fallon police department.  Kunza was not subjected to dismissal or any other disciplinary action by Webster Groves as a result of the incident in question.  

Conclusions of Law


We have jurisdiction to decide whether Kunza’s peace officer certificate is subject to discipline.  Section 621.045.
  The Director has the burden to show that Kunza’s certificate is subject to discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989). 


The Director alleges that Kunza’s certificate is subject to discipline under section 590.135.2(6), which provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *   


(6) Gross misconduct indicating inability to function as a peace officer[.] 


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.” Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 

(Mo. App., E.D. 1988).  The term “gross” indicates that an especially egregious mental state or harm is required.  Id. at 533.  “Indicate” means: 

a : to point out or point to  b : to be a sign, symptom, or index of <the high fever ~ a serious condition> 

Merriam-Webster’s Collegiate Dictionary 592 (10th ed. 1993).  Inability is lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).

  
The Director’s complaint asserts that Kunza was dressed in a peace officer uniform at the time of the incident in question.  That allegation is not established by the evidence.  The Director also argues that Kunza was there as a police officer because the hotel only hired police officers for weekend duty, and that a police officer has some degree of authority to act outside the jurisdiction where the officer is employed.  However, Kunza was not actually on duty as a police officer at the time.  


In his brief, the Director also asserts that Kunza developed his friendship with these young women while on duty.  Although this may be highly questionable conduct during the line 

of duty, it is not gross misconduct.  The evidence demonstrates that Kunza did no more than talk to the women while on duty, and he instructed J.S. that their contacts must cease.  


We have held that a peace officer may be subject to discipline for gross misconduct indicating an inability to function as a peace officer, based on conduct occurring off duty.  Kunza’s actions were certainly unwise and inappropriate, especially considering that they took place with high school girls who lived in the municipality in which he was employed.  They are similar, in that respect, to the actions of two other former Webster Groves peace officers whose cases have come before this Commission.  However, gross misconduct is a question of degree.  Kunza’s conduct toward J.S., although sexual in nature, displayed restraint.  He did not disrobe in her presence or urge her to disrobe.  He did not consume alcohol on duty.  He maintained certain boundaries and took steps to end his contacts with J.S.  While this is a close case, on balance we consider his actions misconduct, but not gross misconduct.

Summary


 We conclude that there is no cause to discipline Kunza’s peace officer certificate under section 590.135.2(6) for gross misconduct indicating an inability to function as a peace officer.  


SO ORDERED on March 18, 2002.



________________________________



KAREN A. WINN



Commissioner

	�Kunza admits that he kissed J.S. that evening, but claims that the kiss occurred in the parking lot of the hotel.  For purposes of this decision, it is not really material where the kiss occurred.   





�Statutory references are to the 2000 Revised Statutes of Missouri.
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