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DECISION


The Director of Insurance (“the Director”) has cause to discipline Stephan K. Kudart for creating false records in Farmers Insurance Group’s (“Farmers”) computers to make it appear that his lapsed automobile insurance policy was not lapsed even though he had failed to pay the balance of premiums due on the policy.
Procedure


On September 30, 2004, the Director filed a complaint seeking to discipline Kudart’s insurance producer license.  On October 14, 2004, Kudart received our notice of complaint/notice of hearing by certified mail.  He filed no response to the complaint.  On March 7, 2005, we convened a hearing on the complaint.  Kevin Hall appeared for the Director.  Neither Kudart nor anyone representing him appeared.  
Findings of Fact

1.
The Director licensed Kudart as an insurance producer on March 17, 1987.  Kudart’s license expired on February 20, 2005.  
2.
Kudart was a licensed insurance producer or agent for Farmers from November 1, 2002, to September 30, 2003.  Kudart was employed or authorized to conduct insurance activities in Missouri on behalf of Farmers or its affiliates.  His responsibilities included selling Farmers coverage, collecting premium payments, and remitting the premium payments to Farmers.  To fulfill his responsibilities to Farmers, he had access to Farmers’ computers.
3.
On several occasions while Kudart was an insurance producer for Farmers, Kudart’s automobile insurance policy with Farmers lapsed for his failure to pay the premiums.  On these occasions, he used his access to Farmers’ computers to reinstate his policy without authority from Farmers and without submitting an appropriate payment towards the outstanding premium on the policy.
4.
On February 9, 2003, Kudart’s automobile insurance policy with Farmers lapsed due to non-payment of premiums.
5.
On or about March 19, 2003, Kudart, in his capacity as insurance producer with Farmers, used Farmers’ computers to reinstate, without authority, his automobile insurance policy without submitting an appropriate payment towards the outstanding premium on the policy.
6.
On May 19, 2003, Kudart’s automobile insurance policy with Farmers lapsed due to non-payment of premiums.
7.
On May 23, 2003, Kudart was involved in an automobile accident.
8.
On May 23, 2003, Kudart filed an accident claim with Farmers on his automobile insurance policy.
9.
On or about June 4, 2003, Kudart, in his capacity as insurance producer with Farmers, used Farmers’ computers to reinstate, without authority, his personal automobile insurance policy and submitted a payment of $500.
10.
On June 4, 2003, Kudart’s outstanding premium balance for his automobile insurance policy exceeded $700.
11.
In each of the above matters, Kudart was without authority from Farmers to reinstate his personal auto policy.

12.
Kudart’s premiums on his automobile insurance policy with Farmers were payable monthly.

13.
From December 13, 2002, to June 3, 2003, Farmers did not receive a payment towards any outstanding premiums on Kudart’s automobile insurance policy.

14.
On August 15, 2003, Farmers denied coverage for Kudart's automobile insurance claim submitted on May 23, 2003.
15.
On September 30, 2003, Farmers terminated Kudart for willful misrepresentation.

Conclusions of Law

Section 621.045.1
 gives us jurisdiction to hear the Director’s complaint.  The Director has the burden of proving that Kudart engaged in conduct that allows discipline of his license.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).
The Director contends that Kudart’s conduct is cause for discipline under § 375.141.1(4) or, in the alternative, § 375.141.1(8), RSMo Supp. 2004.  On January 1, 2003, § 375.141, RSMo Supp. 2004, became effective.
  We apply § 375.141.1(8), RSMo Supp. 2004, because it was the 
substantive law when Kudart engaged in the conduct for which the Director seeks discipline.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo., 1984).
Section 375.141.1(8), RSMo Supp. 2004, provides:

1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:
*   *   *


(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]
*   *   *


4.  The director may also revoke or suspend pursuant to subsection 1 of this section any license issued by the director where the licensee has failed to renew or has surrendered such license.
Dishonesty is a lack of integrity, a disposition to defraud or deceive.  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 650 (unabr. 1986).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986); Stith v. Lankin, 129 S.W.3d 912, 918 (Mo. App., S.D. 2004).  “Irresponsible” means “unwilling or unprepared to meet financial responsibilities.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1196 (unabr. 1986).  
Kudart failed to pay his monthly premiums or otherwise keep current his financial obligation to Farmers regarding his automobile insurance policy.  As a result, his policy lapsed.  On March 19, 2003, he used the access he had to Farmers’ computers as their insurance producer to reinstate his policy without payment of premiums.  He did the same thing on June 4, 2003, after he submitted a claim to Farmers for an automobile accident.  Farmers granted Kudart access 
to its computers as one of its insurance producers so that he could conduct the company’s business in a way to fulfill the company’s obligations and to benefit the company.  Kudart used that access to create false computer records that could damage Farmers by subjecting Farmers to liabilities under his automobile insurance policy that Farmers did not actually have.  These were dishonest practices that demonstrated Kudart's untrustworthiness.  Further, Kudart's failure to regularly pay his premiums and then to subject Farmers to liability under a lapsed policy demonstrates his financial irresponsibility.  
The Director has cause to discipline Kudart's license under § 375.141.1(8), RSMo Supp. 2004.    

Summary


We find cause to discipline Kudart’s license under § 375.141.1(8), RSMo Supp. 2004.

SO ORDERED on June 1, 2005.



________________________________



JOHN J. KOPP 


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.





	�L. 2001, S.B. 193 (91st Gen. Assem., 1st Reg. Sess.), § A, § 375.014, and § B, effective January 1, 2003. 
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