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KEVIN KERR,

)




)
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)

DECISION


The professional nursing license of Kevin Kerr is subject to discipline for failing to document medications administered and failing to adhere to physicians’ orders regarding patient care and medication.

Procedure


The State Board of Nursing (Board) filed a complaint on November 1, 2002.  On February 11, 2003, the Board filed a motion for summary determination with supporting exhibits.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that are not disputed and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


The Board cites the request for admissions that it served on Kerr on December 31, 2002.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the 

matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694-697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We gave Kerr until March 6, 2003, to file a response to the motion, but he did not respond.  Therefore, we conclude that he does not dispute the following facts.

Findings of Fact

1. Kerr is licensed by the Board as a registered professional nurse.  His license, No. RN148094, was current and active at all relevant times.  

2. Kerr was employed by SHSI, Inc. (SHSI), Overland Park, Kansas, at all relevant times.  He worked primarily at St. Luke’s Hospital, Vencor Hospital, and Independence Regional Medical Center, before being placed on inactive status by SHSI for the following conduct.

3. Kerr is under a duty to properly document all medications withdrawn, administered, and/or wasted, and to adhere to physicians’ orders regarding patient care and medication administration.

St. Luke’s Hospital

4. On or about February 19, 2001, while assigned by SHSI to work at St. Luke’s Hospital, Kerr was responsible for the care of transfer patient M.R., in addition to four other patients. 

5. Kerr did not document any gastric residuals and turned off the tube feedings for M.R. on February 19, 2001.  Kerr also told the family that the patient was to receive nothing by mouth (NPO).  The physician’s orders were for a “regular diet” and tube feeding for M.R.

6. Kerr did not document any information about drainage from M.R.’s sternal wound.  M.R. was scheduled for surgery to have a drain put in due to the drainage.  Kerr did not document the scheduled surgery.

7. Kerr obtained a verbal telephone order for Haldol to be administered to M.R.  Documentation indicated no episode narrative to explain the Haldol prescription, nor was there any documentation recording how the patient responded to the medication.

8. Kerr did not document that he checked any of his patients’ medication administered records (MAR).

9. Due to the above-referenced conduct, St. Luke’s informed SHSI that Kerr would be placed on the “Do Not Return” status at their facility.

Vencor Hospital
10. On or about November 24, 2000, on an assignment from SHSI, Kerr reported to Vencor Hospital (Vencor).  At approximately 9:45 p.m., Kerr informed Vencor staff that he was leaving because he could not handle the patient load.  Kerr was informed that additional help was coming in at 11:00 p.m., but he refused to stay.  He abandoned his patients and did not complete his shift.

11. In addition, while on duty at Vencor, Kerr made inappropriate comments to a patient’s family member regarding the hospital being understaffed.

12. After a review of Kerr’s patient documentation, Vencor staff determined that Kerr did not administer any scheduled medications to one of his assigned patients.  

13. On or about November 29, 2000, due to Kerr’s above-referenced conduct, Vencor Hospital informed SHSI that Kerr would be placed on “Do Not Return” status at their facility.

Independence Regional Medical Center
14. On or about March 24, 2001, while working the 7:00 p.m. to 7:00 a.m. shift in the Surgical Orthopedic Unit at Independence Regional Medical Center (Independence), a division of Health Midwest Systems, Kerr approached one of the staff nurses, requesting Demerol for a patient, after Kerr had obtained the Demerol for the same patient just one hour earlier.  Kerr also approached several different nurses in an effort to obtain medications for the same patients. 

15. After a review of Kerr’s Pyxis activity and patient charting, it was determined that Kerr’s charting did not coincide with the medications he had requested from Pyxis.  Independence staff interviewed Kerr’s patients, who reported that they did not receive any of the medications that Kerr documented as being administered. 

16. Independence reported the following controlled substances, withdrawn by Kerr, as stolen on March 24, 2001:

· four 10 mg. tablets of Oxycontin

· nine vials of 75 mg. injectable Demerol

· one vial of 1 mg/ml of Morphine

17. As a result of Kerr’s above-referenced conduct, he was placed on “Do Not Return” status by the Health Midwest System.

18. As a result of being placed on “Do Not Return” status by St. Luke’s, Vencor, and the Health Midwest System, SHSI informed Kerr that he was placed on inactive status because it would have no future work for him.

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 621.045.  The Board has the burden of proving that Kerr has committed acts for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

I.  Section 335.066.2(5)

The Board cites § 335.066.2(5), which allows discipline for:


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]


Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  The mental state can be inferred from all the surrounding circumstances.  Id.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910). It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  

Merriam-Webster’s Collegiate Dictionary 333 (10th ed. 1993).  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.  Id. at 744.


By failing to respond to the Board’s request for admissions, Kerr is deemed to have admitted that he failed to document medications withdrawn, administered, or wasted, and failed to adhere to physicians’ orders regarding patient care and medication at St Luke’s, Vencor, and Independence.  He is deemed to have admitted that he did not provide patient care and medications as ordered by the physician and that controlled substances withdrawn by him were reported as stolen.  Therefore, his license is subject to discipline under § 335.066.2(5) for misconduct, incompetency, fraud, misrepresentation, and dishonesty in the performance of the functions and duties of his profession. 

II.  Section 335.066.2(12) 

The Board cites § 335.066.2(12), which allows discipline for:

(12) Violation of any professional trust or confidence[.]


A professional trust or confidence arises when a person relies on the special knowledge and skills of a professional that are evidenced by professional licensure.  State Bd. of Nursing v. Morris, BN-85-1498, at 11 (Mo. Admin. Hearing Comm’n Jan. 4, 1988).  A professional trust may exist, not only between the professional and his clients, but also between the professional and his employer and colleagues.  Id.

By failing to answer the Board’s request for admissions, Kerr is deemed to have admitted that he violated the professional trust of his employer, patients and colleagues by failing to document medications withdrawn, administered, or wasted, and by failing to adhere to physicians’ orders regarding patient care and medication.  He further admitted that he abandoned his patients and did not complete his shift at Vencor.  Therefore, we find cause to discipline his license under § 335.066.2(12).
Summary


We conclude that there is cause to discipline Kerr’s license under § 335.066.2(5) and (12).  We cancel the hearing.

SO ORDERED on March 20, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.
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