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)




)
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)

No. 00-0934 PO




)

ANTHONY FAY KEITH,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on April 12, 2000, seeking this Commission’s determination that the peace officer certificate of Anthony Fay Keith is subject to discipline for being convicted of misdemeanors involving moral turpitude and for gross misconduct indicating an inability to function as a peace officer.


This Commission convened a hearing on the complaint on October 3, 2001.  Assistant Attorney General Theodore A. Bruce represented the Director.  Keith presented his case.


The matter became ready for our decision on December 11, 2001, when Bruce submitted a letter indicating that the parties were unable to negotiate a resolution.

Findings of Fact

1. Keith holds peace officer Certificate No. ###-##-####.  That certificate was current and active at all relevant times.  

2. Keith was employed as a deputy by the Boone County Sheriff’s Department from May 16, 1995, until September 17, 1999. 

3. On the evening of September 16, 1999, Keith had some drinks and became intoxicated.  Keith was having marital problems at that time, and one of his children was having serious health problems.

4. Officer Timothy Kamp with the University of Missouri-Columbia Police Department encountered Keith near the University Hospital in Boone County at approximately 2:30 a.m. on September 17, 1999.  Keith identified himself as a Boone County deputy and asked Kamp to move aside so that Keith could pass by the narrow walkway between a fence and a steep embankment.  

5. Kamp refused to move away from the walkway.  When Keith walked past Kamp, Keith pushed him in the chest.  Kamp responded by spraying Keith with mace.  An altercation ensued between Keith and Kamp, and several University police officers assisted in restraining Keith with handcuffs.  They placed Keith in a patrol car.  Keith requested that the officers clean the mace off his face so that he could breath easier, but the officers refused the request.  Keith then attempted to kick out the window of the patrol car, but instead damaged the door of the vehicle. 

6. On March 24, 2000, Keith pled guilty in the Circuit Court of Boone County to the Class A misdemeanor of assault of a law enforcement officer in the third degree; the Class A misdemeanor of resisting arrest; and the Class B misdemeanor of property damage in the second degree.  The court suspended the execution of sentence and placed Keith on probation for two years.  Keith successfully completed probation, from which he was released six months early.

7. Keith regrets the incident on September 17, 1999.  He has moved back to his home state of Oklahoma.  He and his wife have resolved their marital difficulties.

Conclusions of Law


We have jurisdiction to decide whether Keith’s peace officer certificate is subject to discipline.  Section 621.045.
  The Director has the burden to show that Keith has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director alleges that Keith’s certificate is subject to discipline under section 590.135.2, which provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *


(2) Conviction of a misdemeanor involving moral turpitude;

*   *   *


(6) Gross misconduct indicating inability to function as a peace officer[.] 


Keith admits that he pled guilty and was convicted of the misdemeanors of assault of a law enforcement officer, resisting arrest, and property damage.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).


Each of the three crimes – assault, resisting arrest, and property damage – is an act in violation of the duties owed to other persons in society.  Each of the three crimes involves moral turpitude.  We conclude that Keith’s certificate is subject to discipline for being convicted of misdemeanors involving moral turpitude under section 590.135.2(2).


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross’ indicates that an especially egregious mental state or harm is required.  Id. at 533.  Inability is lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).  


Keith argues that he was under a great deal of stress when the altercation with Officer Kamp occurred.  Keith regrets the incident and has successfully completed his probation.  Keith indicates that he served as a deputy for 4 ½ years in Boone County, but does not intend to work or live in Missouri again.


We sympathize with Keith, and we believe this to have been an isolated incident of the sort that may never recur.  Nevertheless, Keith’s altercation with Officer Kamp and his attempt to kick out the window of the vehicle is the willful doing of acts with a wrongful intention and with an especially egregious mental state.  His conduct indicates an inability to function as a peace officer and an inability to maintain public order and enforce the laws.  We conclude that Keith’s certificate is subject to discipline under section 590.135.2(6).

Summary


Keith’s peace officer certificate is subject to discipline under section 590.135.2(2) 

and (6).


SO ORDERED on December 20, 2001.  



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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