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State of Missouri
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)
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)




)


vs.

)

No. 03-2328 DI




)

WILLIAM H. KAUTTER,
)




)



Respondent.
)

DECISION


The Director of Insurance may discipline William H. Kautter for mail fraud.  

Procedure


The Director filed a complaint on December 11, 2003.  On May 10, 2004, we convened a hearing on the complaint.  Kimberly Grinston represented the Director.  Kautter made no appearance.  The last written argument was due on August 26, 2004.    

Findings of Fact

1. Kautter held an active insurance producer license from July 15, 1977, until it expired on February 14, 2003.  Kautter was the president and majority shareholder of two Missouri corporations:  Master Broker’s Trust, Inc., and Benchmark Management Group, Inc.  

2. Kautter also held himself out as a financial adviser, held a Series 7 license from the National Association of Securities Dealers, and operated a branch office of Geneva Securities in Kansas City, Missouri, as an apprentice broker-dealer.  Among his clients was Love Cardiology 

Associates Profit Sharing (“the Pension Program”), operated by Dr. Donald E. Love.  From October 1, 1993, through November 15, 1996, Kautter induced Love to give him $400,000, which Kautter used for himself.  He did so by having Benchmark Management Group, Inc. promise the Pension Program high returns for investing in Master Broker’s Trust, Inc.  Kautter then filed a fraudulent bankruptcy action in an attempt to discharge the debt.  

3. On May 23, 2002, the United States District Court for the Western District of Missouri found Kautter guilty, on his guilty plea, of a charge of mail fraud under 18 USC 1341, based on the conduct in Finding 2.  The court imposed sentence on that date.   

Conclusions of Law

We have jurisdiction to hear the complaint under § 375.141.1 and .4 and § 621.045.
  The Director has the burden of proving facts for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director cites provisions of both § 375.141.1, RSMo Supp. 2003, and § 375.141.1 in the alternative.  We apply the substantive law in effect when the relevant events occurred.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F.Supp. 918, 920-21 (E.D. Mo., 1984).  For events before January 1, 2001, the applicable law was § 375.141.1.  Section B, S.B. 193, 91st Gen. Assem., 1st Reg. Sess. (2001 Mo. Laws 977, 1004).  

Count I

The Director argues that Kautter is subject to discipline under § 375.141.1(6), RSMo Supp. 2003,
 which allows discipline for:

[h]aving been convicted of a felony or crime involving moral turpitude[.]

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Mail fraud is a felony under 18 USC § 3559(a), and a crime of moral turpitude.  Neibling v. Terry, 177 S.W.2d 502, 503 (Mo. banc 1944).  Therefore, Kautter is subject to discipline under § 375.141.1(6), RSMo Supp. 2003.  

Count II

The Director argues that Kautter is subject to discipline under § 375.141.1(4),
 which allows discipline if Kautter:

[d]emonstrated lack of trustworthiness or competence[.]

“Trustworthy,” which means “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Incompetency is a general lack of (1) professional ability or (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Kautter converted money, entrusted to him with the understanding that he would invest it properly.  That practice demonstrated incompetence and untrustworthiness.  Therefore, we conclude that Kautter is subject to discipline under § 375.141.1(4).  

Count III

In Count III, the Director argues that both Kautter’s conduct and his conviction are subject to discipline under § 375.141.1(8), RSMo Supp. 2003, which allows discipline for:

[u]sing fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere [.]

(Emphasis added.)  That statute was not in effect when the conduct occurred and does not allow discipline for a conviction.  Therefore, we conclude that Kautter is not subject to discipline on Count III.

Summary


Kautter is subject to discipline under § 375.141.1(6), RSMo Supp. 2003, and 

§ 375.141.1(4). 


SO ORDERED on September 3, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.





	�In the alternative, the Director cites § 375.141.1(3), but that statute was not in effect when Kautter was convicted.  


	�In the alternative, the Director cites § 375.141.1(8), RSMo Supp. 2003, but that statute was not in effect when Kautter conducted his scheme.  
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