Before the

Administrative Hearing Commission

State of Missouri

KANSAS CITY ROYALS BASEBALL
)

CORPORATION, 
)



)



Petitioner,
)




)


vs.

)

No. 98-3583 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On December 18, 1998, Kansas City Royals Baseball Corporation (the Royals Corporation) filed a petition challenging the Director of Revenue’s November 16, 1998, final decision denying its claim for a use tax refund for 1995 through 1997.  The Royals Corporation claims that it is not liable for use tax on its purchases of promotional items because it resells them to Royals fans.    


On August 6, 1999, the Royals Corporation filed a motion for summary determination.  The Director filed a response and a cross-motion for summary determination on October 8, 1999.  The Director filed the last written argument on January 24, 2000.  


Edward F. Downey, John P. Barrie, and B. Derek Rose, with Bryan Cave LLP, represent the Royals Corporation.  Senior Counsel James M. Hoagland represents the Director.  


Pursuant to section 536.073.3, RSMo Supp. 1999,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 

(Mo. banc 1993).  

Findings of Fact

1. The Royals Corporation owns and operates the Kansas City Royals, a major league professional baseball team.  The team plays its home baseball games at Kauffman Stadium in Kansas City, Missouri.  The Royals Corporation collects and remits sales tax on its sales of admission tickets to the games.    

2. Corporate sponsors contracted with the Royals Corporation to sponsor certain promotional nights at Royals games and to receive advertising from the Royals Corporation. Corporate sponsors included Pepsi, Anheuser-Busch, Sprint, Dr. Pepper, and Conoco.  During the promotional nights, the Royals Corporation distributes promotional items such as trading cards, batting gloves, baseball bats, baseball caps, and helmets, to some or all of those in attendance.  With the exception of one game, the Royals Corporation had a corporate sponsor for every game having promotions at issue in this case.
  Many of the promotional items had the corporate sponsor’s logo on them.  

3. The Royals Corporation does not charge extra admission on nights when it has such promotions.

4. The Royals Corporation purchased some of the promotional items from out-of-state vendors, and the corporate sponsors purchased other items and provided them for the Royals Corporation to distribute.  The items that the Royals Corporation purchased are at issue in this case.
  

5. Some admissions to the stadium were paid, and others were complimentary.  The Royals Corporation advertises that promotional items will be provided to attendees who pay for admission.  However, it actually distributes promotional items to attendees with complimentary tickets, as well as to those with paid admission.  

6. The Royals Corporation distributed the promotional items to fans when they entered or exited the stadium.  The Royals Corporation gave no more than 500 promotional items for each game to its employees or to the corporate sponsor.  If the Royals Corporation had promotional items left after the game, it distributed them to school groups, tour groups, or charitable groups.  

7. Not every fan in attendance received a promotional item.  (Stamp Aff. Ex. F.)  Some of the Royals Corporation’s agreements with sponsors indicated that the promotional items were to be distributed only to a certain class of attendees, such as those aged 14 and under.  However, the price of admission was the same whether a fan received a promotional item or not.    

8. The Royal Corporation’s agreements with sponsors obligated it to promote the companies in various ways, such as the display of advertising on tri-vision boards, video features on the video board, pre-game in-stadium audio/video commercials, and the title sponsorship of an in-stadium promotion giveaway event.  

9. Under the terms of contracts that incorporated the title sponsorship of an in-stadium promotional giveaway event, the Royals Corporation could be required to provide promotional giveaway items, television and radio advertising promoting the sponsor’s event, and television and radio drop-in messages during television and radio broadcasts promoting the sponsor’s event.  

10. The Royals Corporation’s sponsorship agreement with Anheuser-Busch provided:  “Such costs for the ‘special promotional’ event are included in the overall Advertising Fee outlined in Section 5 of the Agreement.”    

11. According to the Royals Corporation’s sponsorship agreement with Pepsi, Pepsi would receive a credit/refund if a promotional event was cancelled and not rescheduled.  

12. When the Royals Corporation paid for the promotional items, it sometimes made a notation on the invoice indicating that the invoice was being paid per the sponsorship agreement.  

13. The Royals Corporation purchased 38,500 baseball caps with a Pepsi logo for Pepsi’s promotional night on July 30, 1995, but there were only 18,762 people in attendance.  

14. The Royals Corporation purchased 61,700 magnetic schedules for the Anheuser-Busch promotional night on April 7, 1997, but there were only 34,687 people attending the game.  

15. The Royals Corporation received the following revenue from advertising, including corporate sponsorship, during the years at issue:  


1995
$2,221,401.25


1996
$2,825,885.50


1997
$3,810,468.00

16. Of this revenue, the Royals Corporation attributes the following amounts to revenue from giveaway promotions:  


1995
$395,942


1996
$323,900


1997
$535,050


Total:
$1,254,892

17. According to the advertising agreement with one corporate sponsor, the Royals Corporation was to receive $770,000 for three seasons.  (Resp. Ex. A, at 86.)  The agreement included a promotional night during each season.  According to another advertising agreement with a corporate sponsor, including a promotional night, the Royals Corporation was to receive $850,000 for one year.  (Resp. Ex. A, at 16.)    

18. The Royals Corporation pays its expenses, including the cost of promotional items, from its general revenue, and not from a specific fund.  

19. In setting its ticket prices, the Royals Corporation considers all the costs and expenses of operation, including the cost of purchasing promotional items.  The ticket prices reflect costs incurred by the Royals Corporation, whether or not the costs are incurred at a particular baseball game.  

20. By having promotional events, the Royals Corporation hopes to increase attendance at those games and other games and thus recover the cost of promotional items.  

21. The Royals Corporation contracted with Volume Services of America, Inc., to sell Royals Corporation yearbooks at games.  The Royals Corporation purchases the yearbooks, and Volume Services sells them at home gates.  Volume Services collects and remits, on the Royals Corporation’s behalf, Missouri sales tax on its sales of yearbooks. 


22.
The Royals Corporation paid $45,416.29 in use tax on its purchases of promotional items during the periods at issue.  The Royals Corporation paid $2,650.13 in use tax on its purchase of yearbooks during the periods at issue.  


23.
On May 4, 1998, the Royals Corporation submitted a claim for a refund of $50,877.90 in use tax that it paid to the Director.  The refund claim Form 472B refers to an attached letter as the basis for the refund claim.  The four-page letter states that the Royals Corporation was seeking a refund of the use tax paid on purchases of the promotional items, and concludes, “Based on the above facts, we are filing for a refund of Missouri use tax paid on purchases of incentive items listed above. . . Additional documentation for the use tax refunds are in the form of spreadsheets, which contain the details of the use tax paid on purchases of incentive items.  Copies of the purchase invoices are also included.”  The yearbooks are nowhere mentioned on the Form 472 B or in the letter.  One of the attachments to the letter is a computer printout listing various purchases in small print, including $62,724.95 for “1995 Royals yearbook.”   


24.
On November 16, 1998, the Director issued a final decision denying the refund claim.  


25.
The Royals Corporation paid $34,435.38 in use tax on promotional items distributed to fans with paid admissions during the periods at issue.  This amount is determined by multiplying the number of items actually distributed by a fraction, the numerator of which is the paid admissions to the game and the denominator of which is the total admissions, and then multiplying that number by the cost per item.  The Royals Corporation purchased $826,859.78 in promotional items for the events at issue in this case.
  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.

I.  Yearbooks


The Royals Corporation argues that the yearbooks, like the promotional items, were purchased for resale and were therefore not subject to use tax.  The Director argues that the Royals Corporation did not raise its refund claim as to the yearbooks before the Director and that the Royals Corporation may not bring the claim before this Commission.


Section 144.696 applies section 144.190 to the use tax.  Section 144.190.3 provides:  “Every claim for refund must be in writing under oath, and must state the specific grounds upon which the claim is founded.”  


Because a statute allowing a refund claim is a narrow waiver of the state’s sovereign immunity, a taxpayer must precisely follow the refund procedures delineated by a statute.  Matteson v. Director of Revenue, 909 S.W.2d 356, 360 (Mo. banc 1995).  “The statutory refund procedure ‘necessarily requires that the Director of Revenue be apprised of the grounds for the taxpayer’s claimed refund in a manner which allows him to make a meaningful determination of the issues presented by the taxpayers.’”  Id. (quoting St. Louis Southwestern Ry. v. State Tax Comm’n, 713 S.W.2d 830, 832 (Mo. banc 1986)).  All grounds for refund must be raised first with the Director, and this Commission may not rule on grounds not presented to the Director.  Id. at 360-61.  


The letter attached to the Royals Corporation’s Form 472 B referred solely to purchases of promotional items.  The form and the attached letter made no mention of a refund claim for use tax on the yearbook purchases.  Therefore, the claim lacked specificity as to the yearbook 

purchases and did not apprise the Director of a claim for refund as to those purchases.  Id.  The Royals Corporation expects an employee of the Director to wade through pages of attachments to find one line of computer micro-type and divine it as a basis for a refund claim in regard to the yearbooks.
  Because no claim for a refund of use tax on the yearbook purchases was properly brought before the Director, it is not before this Commission for review.  Id.  

II.  Promotional Items


As to the promotional items, the Royals Corporation now seeks a refund only for the purchases of the promotional items that were actually distributed to paying customers at the games.  The Royals Corporation calculates its refund claim by multiplying the number of items actually distributed by a fraction, the numerator of which is the paid admissions to the game and the denominator of which is the total admissions, and then multiplying that number by the cost per item.


Section 144.610 imposes a use tax for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.  Resales are excluded from the definitions of storage and use.  Sections 144.605(10) and 144.605(13).  Resales are also exempted from use tax.  Section 144.615(6); Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539, 541 (Mo. banc 1994).  Case law plainly demonstrates that a resale is (1) a transfer, barter or exchange (2) of the title to or ownership of tangible personal property or the right to use, store or consume the same (3) for a consideration paid or to be paid.  Aladdin’s Castle, Inc. v. Director of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996).  


In R & M Enterprises v. Director of Revenue, 748 S.W.2d 171 (Mo. banc 1988), a wholesaler of fabric sent sample books of patterns and inventory to retailers.  The court held that even though the wholesaler factored the cost of the sample books into the price that it charged its customers, the sample books did not qualify for a resale exclusion/exemption.  The court held that the wholesaler had dominion and control over the sample books when they were delivered to it and that the wholesaler was subject to use tax because it had the privilege of using the sample books, even if only for a brief time before it shipped them to the retailers.  The court stated:  

There is no quantitative connection between the furnishing of sample books to retailers and the purchase of fabrics by these retailers for their customers.  It is of course to the appellant’s interest to have the sample books in the hands of the retailers, but there is no assurance that orders will be forthcoming from any particular retailer, or of the volume of any such orders.  The circumstance that the cost of binding the books is factored into the price charged the customers is not controlling.  The appellant necessarily considers all of its costs in fixing its prices.  The evidence fails to demonstrate a sale for resale. 

Id. at 173 (emphasis added).  

In House of Lloyd, Inc., 884 S.W.2d 271 (Mo. banc 1994), the court granted a resale exclusion/exemption on the taxpayer’s purchases of packaging materials.  The court stated:  

R & M Enterprises stands for the proposition that the definition of “use” in Section 144.605(10) includes situations in which a benefit accrues to the taxpayer prior to or in conjunction with the resale of the property.  Under that reasoning, the exclusion Lloyd claims under Section 144.605(10) applies only where the sole benefit to the seller holding the property is the resale of the property. . . . R & M Enterprises must be overruled to the extent it reads the phrase “solely for resale” in the use tax law to vitiate the exemption if the taxpayer receives any benefit from holding the property prior to its shipment to the end purchaser.  As to packaging material cases only, we reject the fine line drawn in R & M, and conclude that a taxpayer holds property “solely” for resale within the meaning of Section 144.615(6) if the taxpayer holds the property for no other telos than resale.  The fact that the taxpayer receives some 

incidental benefit from using the packing material will not defeat the use tax exemption.


In this case, Lloyd purchased the packing material to assure both its customers and itself that merchandise would arrive in an unspoiled condition, free from breakage or other damage.  The evidence shows that Lloyd’s end purpose was the sale of the packing material to its customers.  The fact that Lloyd received a benefit by using the packing material to protect its merchandise during shipping is not a use by Lloyd sufficient to defeat the use tax resale exemption provided in Section 144.615 (6).    

Id. at 274 (emphasis added).  

In Aladdin’s Castle, 916 S.W.2d at 198, the court held that an arcade’s purchase of prizes were for resale, even though the arcade received an incidental benefit by using the prominently displayed prizes to lure customers into the arcade.  The court distinguished R & M Enterprises because in that case, there was “no quantitative connection between the furnishing of sample books to retailers and the purchase of fabric by retailers for their customers.”  Id.  The court held that there was a quantitative connection between the prizes and the game tokens because customers could not obtain prizes without purchasing tokens, and sales tax was charged on the tokens.  


In Sipco, 875 S.W.2d at 542, the court held that the dry ice intended for use in shipping was for resale.  


There is no dispute that the Royals Corporation transfers the title to and ownership of the tangible personal property to its fans.  The key issue is whether the Royals Corporation received consideration for the promotional items.  The Royals Corporation argues that it received consideration because the fans paid for admission to the events.  Since filing its complaint before this Commission, the Royals Corporation has modified its position to request a refund only for 

the cost of promotional items actually distributed to fans paying for admission to the stadium, and not for all purchases of promotional items.  


The parties dispute how the Royals Corporation accounts for the cost of promotional items.  The Director argues that the Royals Corporation factors the cost of promotional items into the price of its sponsorship agreements.  We have found that the Royals Corporation pays all of its expenses, including the cost of promotional items, from its general revenue and not from a specific fund.  However, on this record we have not found evidence, other than the Anheuser-Busch agreement, supporting the Director’s theory that the cost of the promotional items is directly factored into the cost of the sponsorship agreements.  The documents that the Royals Corporation produced show that it accounted for $1,254,892 in revenues as having been derived from the promotional giveaways.  How the Royals Corporation arrived at this figure is not revealed in the record; thus, it is not clear how the cost of the promotional items could have been factored into the contract price of the sponsorship agreement.  However, this is not a material fact.  The evidence does show that the Royals Corporation purchased a total of $826,859.78 in promotional items that are at issue in this case, yet it accounts for $1,254,892 in revenues as derived from promotional giveaways.  The promotional giveaways obviously have a tremendous value to both the Royals Corporation and the corporate sponsors.  The promotional items were just one part of an extensive agreement between the Royals Corporation and the corporate sponsor.    


The Royals Corporation argues that it factors the cost of promotional items into ticket prices.  We are not required to believe evidence, even if is not refuted, and we have not made a finding of fact on this issue.  In Sipco, 875 S.W.2d at 542, the court held that the taxpayer need not show that it directly factored into the retail price the cost of an item claimed to be resold.  

The court stated that one need not be an accountant to understand that any business will necessarily factor its costs into the price of its products.  Id.  In R & M, the court found that the sample books were not for resale, even if the wholesaler factored their cost into its prices.  

748 S.W.2d at 173.  We have found, based on the Royals Corporation’s evidence, that it considers all of its costs, including the cost of promotional items, when it fixes ticket prices. 


Regardless of whether the Royals Corporation factors the cost of promotional items into ticket prices, there is no quantitative connection between the payment of the admission price and the cost of promotional items.  We do not find that it is a material issue of fact whether the Royals Corporation directly factors the cost of promotional items into the price of admission.  As far as the fans were concerned, they were receiving “free” items.  They did not pay any additional cost for the items beyond the regular price of admission to the games – the same price that fans paid when there was no promotional night.  Not all fans in attendance received promotional items, but all of the paying fans paid the same price on a promotional night regardless of whether they received a promotional item.  Further, attendees who had complimentary tickets received promotional items, and if items were left after a game, people received them without paying any admission at all.  Although the Royals Corporation has attempted to narrow the scope of its refund claim by using a mathematical formula to limit the scope of the claim to promotional items actually distributed to paid attendees, this does not mask the fact that it purchased the items without knowing whether all of the items would actually be distributed to fans.  The Royals Corporation even gave some of the promotional items to its own employees and to the corporate sponsors without receiving payment.  This case is akin to R & M, 748 S.W.2d at 173, where even though the cost of the sample books may have been factored into 

the cost of the fabric, there was no quantitative connection because a retailer could receive a sample book regardless of whether it bought fabric.


Consideration is generally a bargained-for exchange between the parties.  Mohawk Real Estate Sales, Inc. v. Crecelius, 424 S.W.2d 86, 91 (Mo. App., St.L. 1968).  This case is distinguishable from Aladdin’s Castle, 916 S.W.2d 196, where it would be obvious to any customer that the cost of the prizes was paid from the fees paid to play the games.  The customer and the arcade implicitly bargained for the exchange, and the only way that a customer could receive the prize was by purchasing tokens and winning tickets for prizes.  In the present case, all but one of the games at issue had a corporate sponsor.  It would appear to anyone attending the game that the corporate sponsor of the promotional night was providing the promotional items, especially when the sponsor’s logo was displayed on the item.  There was no bargained-for exchange between the Royals Corporation and Royals fans.  Further, not everyone who purchased Royals tickets, even for a promotional night, was entitled to receive a promotional item, whereas all of Aladdin’s Castle’s customers who purchased tokens had an equal right to play games and compete for prize tickets.  Aladdin’s Castle’s customers earned the right to receive prize tickets by playing the games well.  In contrast, between the Royals Corporation and the fans, the Royals Corporation had no obligation to provide a promotional item.  That obligation arose only from the contracts between the Royals Corporation and the corporate sponsors.  The promotional items were a “free giveaway” and were not earned by any act on the part of the fans.    


The Royals Corporation further argues that it receives consideration in the form of increased ticket sales from the promotional nights.  We have not found that ticket sales increased 

as a direct result of the promotional nights.  The Royals Corporation has not established the element of causation. 


We conclude that the Royals Corporation’s transfer of the promotional items to Royals fans was not supported by consideration and therefore did not constitute a sale.


In House of Lloyd, 884 S.W.2d at 275, the court indicated that the taxpayer’s purpose to resell the property is relevant.  The Royals Corporation had no purpose to resell the promotional items.  It had a purpose to give the promotional items to paid attendees, to non-paying attendees, to charity and school groups if applicable, to its employees, and to the corporate sponsor, and to be reimbursed (at least to some extent, if not directly) by the handsome fee paid for a corporate sponsorship agreement.  


The Director argues that the Royals Corporation’s resale claim is vitiated by its own “use” of the items.  In House of Lloyd, 884 S.W.2d at 274-75, the court rejected the argument, at least as to packaging cases, that the resale claim was vitiated by the benefit that the taxpayer received from having the packaging protect its product for safe delivery to the customer.  Although the court’s holding was limited to packaging cases, id., the court indicates that a taxpayer may succeed on a resale claim even when it receives an incidental benefit from the resale.  Because we have concluded that the Royals Corporation did not establish the elements of a resale, we need not decide whether its claim is vitiated by any incidental benefit from the property.     


We conclude that the Royals Corporation’s purchases of promotional items are subject to use tax and are not exempt from or excluded from tax as purchases for resale.  We note that 

courts in other jurisdictions have reached the same result.  Wisconsin Dep’t of Revenue v. Milwaukee Brewers Baseball Club, 331 N.W.2d 383 (Wis. 1983); Minnesota Twins Partnership v. Commissioner of Revenue, 587 N.W.2d 287 (Minn. 1998).    

Summary 


We grant the Director’s cross-motion for summary determination and deny the Royals Corporation’s motion for summary determination.  The Royals Corporation is not entitled to a refund of use tax paid on promotional items and yearbooks.     
  


SO ORDERED on March 20, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.





�Stamp Aff. Exs. F and G; Resp. Ex. B, at 12-14.  The Royals Corporation concedes that it is not presently claiming the full amount of refund that it originally sought from the Director.  


�The sponsorship agreement with the Midland Dairy Council provides that the photographic expenses for promotional posters were to “be billed to the Midland Dairy Council separately.”  (Resp. Ex. A, at 149, 151.)  The Royals Corporation received an invoice for the posters (Resp. Ex. A, at 122), but we may infer from the sponsorship agreement that the Royals Corporation then invoiced the Midland Dairy Council for the cost.  


�This is the total amount of the purchases of promotional items.  (Stamp Aff. Ex. F.)  The total amount of purchases for items actually distributed to paid attendees is $629,458.25.  


�The computer printout listing the yearbook purchases was not even attached to the copy of the refund claim included with the Royals Corporation’ motion for summary determination; it was included in this record only as an afterthought with the Royals Corporation’ response to the Director’s cross-motion for summary determination.     
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