Before the

Administrative Hearing Commission

State of Missouri

MISSOURI DENTAL BOARD,
)



)



Petitioner,
)




)


vs.

)

No.  05-0304 DB



)

WILLIAM T. KANE, DDS,
)




)



Respondent.
)

DECISION

We grant the Missouri Dental Board’s (“the Board”) motion for leave to file a second amended complaint and conclude that the Missouri Dental Board may discipline William T. Kane, DDS, for improper prescription practices.   
Procedure

The Board filed its original complaint on March 3, 2005.  On January 19, 2006, the Board filed a motion to set the case for hearing because settlement negotiations were unsuccessful.  On March 20, 2006, the Board filed a motion for leave to file second amended complaint.  Also on that date, the parties filed a waiver of hearing, joint stipulation, and request for consent order (“the motion”).  In the motion, the parties stipulate to the facts alleged in the second amended complaint.  We convened a conference with the parties on March 30, 2006.  The Board withdrew 
its motion for hearing, and the parties asked to decide the case on their stipulated facts.  We grant the motion to file the second amended complaint and find facts based on the parties’ stipulation.
  
Findings of Fact

1. Kane holds a dentist license that is, and was at all relevant times, active.
2. Kane prescribed tablets of hydrocodone with APAP as follows:

Date

Patient

Quantity

Strength

11-14-01

B.R.

25

7.5/750 mg

02-19-02

CHP, Jr.
20

10/650 mg

02-26-02

CHP, Jr.
30

10/650 mg

04-07-02

B.R.

25

5/500 mg
Kane also prescribed 12 50 mg. tablets of pentazocine (also called Talwin) for patient SL on January 28, 2002.  For each of those prescriptions, Kane failed to record the date, patient’s full name and address, drug name, strength, dosage, form, and quantity.  

3. On August 19, 2003, Kane kept the prescription pads in an unlocked cabinet in his examination room.  
4. Also on August 19, 2003, Kane kept an emergency kit in an unlocked cabinet for over a year.  The emergency kit contained vials of the following substances:

Quantity
Size
Substance
Strength

1
1-ml
Talwin
30 mg


2
1-ml
Midazolam
5 mg/ml


3
1-ml
ephedrine sulfate
50 mg/ml


2
2-ml
diazepam
10 mg

Kane did not take an annual inventory of the emergency kit.  

5. Kane received 1-ml carpujects of the following substances in 50 mg/ml doses from Health First Corporation:

Quantity
Substance

1
Midazolam


2
ephedrine sulfate

Kane did not maintain any records showing the date he received those substances.  
Conclusions of Law


We have jurisdiction to hear the Board’s complaint.
  When we decide such a complaint, we must:  

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission.[
]

The Board has the burden of proof.
  


The Board argues that Kane is subject to discipline for:

Violation of the drug laws or rules and regulations of this state[.
]

The substances at issue are controlled as follows:


6.  The controlled substances listed in this schedule are included in Schedule III:

*   *   *


(4) Any material, compound, mixture, or preparation containing limited quantities of any of the following narcotic drugs or their salts:

*   *   *


(d) Not more than three milligrams of hydrocodone per one hundred milliliters or not more than fifteen milligrams per dosage unit, with one or more active nonnarcotic ingredients in recognized therapeutic amounts;

*   *   *


8.  The controlled substances listed in this schedule are included in Schedule IV:

*   *   *


(2) Any material, compound, mixture, or preparation containing any quantity of any of the following substances, including their salts, isomers, and salts of isomers, whenever the existence of those salts, isomers, and salts of isomers is possible within the specific chemical designation:

*   *   *


(n) Diazepam

*   *   *


(gg) Midazolam

*   *   *


(5) Any material, compound, mixture, or preparation containing any quantity of any of the following substances, including its salts: pentazocine;


(6) Any material, compound, mixture, or preparation containing any quantity of any of the following substances having a stimulant effect on the central nervous system including their salts, isomers and salts of isomers: ephedrine or its salts, optical isomers, or salts of optical isomers as the only active medicinal ingredient or contains ephedrine or its salts, optical isomers, or salts of optical isomers and therapeutically insignificant quantities of another active medical ingredient[.
]  

The Board argues that Kane violated regulations of this state that set standards for controlled substances.


The Board argues that failing to maintain a record of the date, patient’s full name and address, drug name, strength, dosage, form, and quantity for the prescriptions is cause for discipline.  

(2) Each individual practitioner shall maintain a record of the date, full name and address of the patient, the drug name, strength, dosage form and quantity for all controlled substances prescribed or administered.  This record may be maintained in the patient's medical record.  When the controlled substance record is maintained in the patient's medical record and the practitioner is not the custodian of the medical record, the practitioner shall make the controlled substance record available as required in 19 CSR 30-1.041 and 19 CSR 30-1.044.

(3) Individual practitioners shall maintain the records listed in subsections (1)(A)-(E) of this rule separately from patient medical records.[
]
Kane’s failure to maintain a record of the date, patient’s full name and address, drug name, strength, dosage, form, and quantity for the prescriptions violated that provision.  Therefore, he is subject to discipline.    


The Board argues that Kane’s storage of prescription pads in unlocked cabinets violated the following provision:  

(1) All applicants and registrants shall provide effective controls and procedures to guard against theft and diversion of controlled substances[.] 
(2) Physical security controls shall be commensurate with the schedules and quantity of controlled substances in the possession of the registrant in normal business operations.[
]

Kane’s storage of prescription pads in unlocked cabinets is not an effective control against the diversion of controlled substances.  Therefore, he is subject to discipline. 


The Board argues that storing the controlled substances in the unlocked cabinet violated the following provision:  

(1) Physical Security.
*   *   *


(B) Controlled substances listed in Schedules III, IV and V shall be stored in a securely locked, substantially constructed cabinet.  However, pharmacies may disperse these substances throughout the stock of noncontrolled substances in such a manner as to obstruct the theft or diversion of the controlled substances.[
]
Storing controlled substances in an unlocked cabinet violates that provision.  Therefore, Kane is subject to discipline.


The Board argues that failing to take an annual inventory of the controlled substances in the emergency kit violated the following provision:  

 (1) General Requirements.


(A) Each inventory shall contain a complete and accurate record of all controlled substances on hand on the date the inventory was taken.  Controlled substances shall be deemed to be on hand if they are in the possession of or under the control of the registrant, including substances returned by a customer, substances ordered by a customer but not yet invoiced, substances stored in a warehouse on behalf of the registrant and substances in the possession of employees of the registrant and intended for distribution as complimentary samples.


(B) A separate inventory shall be made by a registrant for each registered location.  In the event controlled substances are in the possession or under the control of the registrant at a location for which s/he is not registered, the substances shall be included in the inventory of the registered location to which they are subject to control or to which the person possessing the substance is responsible.  Each inventory for a registered location shall be kept at the registered location.


(C) A separate inventory shall be made by a registrant for each independent activity for which s/he is registered.


(D) A registrant may take an inventory either as of the opening of business or as of the close of business on the inventory date.  The registrant shall indicate on the inventory records whether the inventory is taken as of the opening or as of the close of business and the date the inventory is taken.

(E) An inventory must be maintained in a permanent written, typewritten or printed form.  An inventory taken by use of an oral recording device must be transcribed promptly.

(2) Initial Inventory Date.


(A) Every person required to keep records who is registered with the Department of Health after May 1, 1971 and who was not registered previously shall take an inventory of all stocks of controlled substances on hand on the date s/he first engages in the manufacture, distribution or dispensing of controlled substances.


(B) Compliance with federal initial inventory date requirements is deemed satisfactory.  Duplicate inventories are not required.

(3) Annual Inventory Date.  After the initial inventory is taken, the registrant shall take a new inventory of all stocks of controlled substances on hand at least once a year.  The annual inventory may be taken on any date that is within one year of the previous annual inventory date.

(4) Inventory Date for Newly Controlled Substances.  On the effective date of a rule by the Department of Health adding a substance to any schedule of controlled substances, which substance was not listed immediately prior to that date in any such schedule, every registrant required to keep records who is manufacturing, distributing or dispensing that substance shall take inventory of all stocks of the substance on hand.  After that, this substance shall be included in each inventory made by the registrant.

*   *   *

(7) Inventories of Dispensers and Researchers.  Each person registered to dispense or conduct research with controlled substances and required to keep records shall include in his/her inventory the same information required of manufacturers in subsections (5)(C) and (D) of this rule.  In determining the number of units of each finished form of a controlled substance in a commercial container which has been opened, the dispenser shall do as follows:


(A) If the substance is listed in Schedule I or II, s/he shall make an exact count or measure of the contents;


(B) If the substance is listed in Schedule III, IV or V, s/he shall make an estimated count or measure of the contents, unless the container holds more than 1,000 tablets or capsules in which case s/he must make an exact count of the contents[.
]

Kane’s failure to inventory controlled substances stored for over one year violated that provision.  Therefore, he is subject to discipline.


The Board argues that Kane’s failure to produce records showing the date of receipt for controlled substances violated the following provision:  

(1) Each individual practitioner, institutional practitioner and pharmacy shall maintain records with the following information for each controlled substance received, maintained, dispensed or disposed:

*   *   *


(C) The number of commercial containers of each finished form received from other persons, including the date of and number of containers in each receipt and the name, address and registration number of the person from whom the containers were received;


(D) The number of units or volume of the finished form dispensed including the name and address of the person to whom it was dispensed, the date of dispensing, the number of units or volume dispensed and the written or typewritten name or initials of the individual who dispensed or administered the substance;


(E) The number of units or volume of the finished forms, commercial containers, or both, disposed of in any other manner by the registrant, including the date and manner of disposal and the quantity of the substance in finished form disposed.

*   *   *
(3) Individual practitioners shall maintain the records listed in subsections (1)(A)-(E) of this rule separately from patient medical records.

(4) A registrant who transfers a controlled substance to or receives a controlled substance from another registrant shall maintain a 
written record of the transfer which contains the following information:  the date of transfer, drug name, strength, dosage form, quantity, name, address and registration number of the transferring registrant and the name, address and registration number of the receiving registrant[.
]

Failing to maintain a record for the date that Kane received a controlled substance violated that provision.  Therefore, he is subject to discipline. 

Summary


Kane is subject to discipline under § 332.321.2(15), RSMo Supp. 2001.  


SO ORDERED on April 21, 2006.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner
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