Before the
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State of Missouri

ROBERT G. KAESTNER,
)


)



Petitioner,
)




)


vs.

)

No.  05-1104 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Robert G. Kaestner is not entitled to a refund of sales tax on his purchase of a 2005 Toyota.  

Procedure


On July 12, 2005, Kaestner appealed the Director of Revenue’s (“the Director”) denial of his application for a refund of sales tax on the purchase of a motor vehicle.  On August 2, 2005, the Director filed a motion for summary determination.  We gave Kaestner until August 23, 2005, to respond, but he has not.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.  The following facts are not disputed.
Findings of Fact

1.
RMR Enterprises, Inc. (“RMR”) was a Missouri corporation registered with the Missouri Secretary of State.  The company was incorporated on December 29, 1995.  Kaestner was the president and registered agent.
2.
RMR purchased and titled a 1999 Chevrolet Blazer in the name of the corporation on March 20, 1999.  
3.
On May 2, 2005, Kaestner bought a 2005 Toyota in his own name for $17,699.  He paid $747.78 in state sales tax and $597.34 in local sales tax for a total of $1,344.92.
4.
On May 6, 2005, RMR’s 1999 Chevrolet Blazer was sold for $7,500.00.  
5.
On May 13, 2005, Kaestner filed an application for a refund of part of the motor vehicle sales tax that he paid on the purchase of the 2005 Toyota.  He requested a $570 refund based on the sale of RMR’s 1999 Chevrolet Blazer.
6.
On June 23, 2005, the Director issued a final decision denying Kaestner’s refund request.
Conclusions of Law


Section 621.050
 gives us jurisdiction of the appeal.  Section 621.050.2 requires Kaestner to prove that he is entitled to the refund.

Section 144.025, RSMo Supp. 2004, provides:


1.  Notwithstanding any other provisions of law to the contrary, in any retail sale . . . where any article on which sales . . . tax has been paid . . . is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article 
traded in or exchanged. . . .  This section shall also apply to motor vehicles . . . sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases . . . a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article and a notarized bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing. . . .
(Emphasis added.)
Kaestner contends that he can use the sale of RMR’s Blazer to obtain a refund of a portion of the sales tax paid on his purchase of the 2005 Toyota.  He states in his complaint that when he retired, he and his wife started a small corporation to rent a small space in an antique mall, but that the venture proved unsuccessful.  He continues:

As a result I had to personally fund the corporation to pay the bills (rent, insurance etc) as well as the personal property tax for the Blazer.  The corporation was then terminated. . . .  It is my understanding that had I traded-in the Blazer I would have received credit, therefore I am requesting a refund.  

The Director argues that Kaestner cannot benefit from the refund provision of § 144.025.1, RSMo Supp. 2004, because the two vehicles had different owners.  

The portion of § 144.025.1, RSMo Supp. 2004, that we emphasized above shows that the two vehicles must have the same owner to receive the benefit of the statute’s refund provisions.  Missouri courts have maintained a strict distinction between a corporation and the persons involved in the corporation.  The court in City of Lake Ozark v. Campbell, 745 S.W.2d 799 (Mo. App., S.D. 1988), held:
Incorporation may hold many attractions—limited tax and other forms of liability not least among them—but it is, at bottom, the creation of a legal entity different from other entities.  A corporation is not its incorporators or shareholders; it is not a partnership or joint venture; it is, rather, another and particular kind of creature, with its own rights and duties.
Id. at 801.

While our prior decisions are not binding on us, we have arrived at the same decision, relying on the same legal principles, in the past.  We granted the Director's motion for summary determination and denied the refund appeal in V Mark Landscaping & Tree Care v. Director of Revenue, No. 03-2301 RV (Feb. 6, 2004).  The president of the corporation and his wife purchased a truck in their names that was used exclusively in the business.  Several years later, after the corporation bought another truck, the president and his wife sold the first truck.  We denied the corporation’s request for a sales tax refund because the corporation did not own the first truck.  We also granted the Director’s motions for summary determination in JLJ Enterprises v. Director of Revenue, No. 03-2122 RV (Jan. 13, 2004), in which the sole owner of a corporation tried to get a sales tax refund for the corporation’s purchase of a car after the owner sold his own car, and in KBRS, Inc. v. Director of Revenue, No. 03-2336 RV (Feb. 9, 2004), involving the same fact pattern as in JLJ Enterprises.


While we sympathize with Kaestner’s position, neither the Director nor this Commission has any authority to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).   
Summary


We grant the Director’s motion for summary determination and deny Kaestner’s application for a refund of sales tax on his purchase of a 2005 Toyota.

SO ORDERED on September 6, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 


Commissioner

	�Statutory references are to the Revised Statutes of Missouri 2000.
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