Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 04-1189 PO



)

PATRICK D. JONES,
)




)



Respondent.
)

DECISION


The Director of Public Safety may discipline Patrick D. Jones for committing two acts of third degree assault.  
Procedure


The Director of Public Safety (“the Director”) filed a complaint on September 1, 2004.  On February 9, 2005, we convened a hearing on the complaint.  Assistant Attorney General David F. Barrett represented the Director.  Jones presented his case.  Our reporter filed the transcript on April 26, 2005.  
Findings of Fact

1. Jones holds a peace officer license and did so at all relevant times.  
2. Patti Jo Talbert was a fellow peace officer with whom Jones had an intimate relationship.    
3. By April 2002, their relationship was coming to an end.  Jones frequently stayed the night at Talbert’s duplex and showed his unhappiness when she did not come to bed when he wanted her to.  He required constant reassurance of Talbert’s feelings, placed responsibility for his feelings on her, and conducted discussions about their relationship long into the night.  He learned to pick the lock on Talbert’s bathroom door when she was in the bathroom alone.  
4. Unable to address Jones’ neediness, mood swings, and manipulative behavior, Talbert began to lose interest in maintaining the relationship and sought only to avoid conflict.  After arguments, Jones would physically restrain Talbert until he felt safe that she would not report his behavior to anyone.  Talbert was 5’1” and weighed 120 pounds.  Jones was 5’9” and weighed close to 160 pounds.  
5. On April 25, 2002 (“the first incident”) Jones accused Talbert of displaying insufficient sensitivity and failing to wish him a good night before he went to sleep.  Jones’ rage escalated until he put Talbert’s service weapon – a pistol – to her head and asked her how it felt.  Then he put the weapon to his own head and asked her how she would feel if he shot himself.  Talbert told no one about the incident because she was embarrassed that she was in an abusive relationship and because she hoped to avoid further conflict.  
6. On April 30, 2002 (“the second incident”), Talbert and Jones went to a counselor in Palmyra, Missouri, together.  On the return drive, Jones asked Talbert whether he could drive her car to avoid car sickness.  Talbert drove because she did not trust Jones’ driving.  Jones became car sick.  By the time they returned to Talbert’s duplex, Jones was angry.  
7. As Talbert walked toward her duplex, Jones demanded that she be “fair” with him.  She decided to go straight to work and walked back toward her vehicle.  Jones pushed her down from behind, then picked her up and forced her into the duplex.  Once inside, Jones told Talbert that this would be the day she died.  
8. Jones pushed Talbert down onto a couch and placed a telephone beside her, challenging her to call for help.  She quickly hit the speakerphone button and dialed 911.  Jones immediately disconnected the call.  Jones pulled Talbert up, shoved her into the bedroom, and told her to wait while he straightened the things he had knocked over during their scuffle.  Talbert went into the bathroom and locked the door.  Jones picked the lock and opened the door. 
9. The police responded to the 911 call.  Jones tried to explain the call away, stating that they were just having a lover’s quarrel.  Talbert signaled to the police that such was not the case.  The police arrested Jones.  
10. Based on the second incident, the Circuit Court of Marion County found Jones guilty, on his guilty plea, to third degree assault.  The court imposed a sentence of one year in jail and two years of probation on Jones, but suspended the execution of that sentence.  
Conclusions of Law

We have jurisdiction to hear the Director’s complaint under § 590.080.2, RSMo Supp. 2004.
  The Director has the burden of proving that Jones committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director cites § 590.080.1(2), RSMo Supp. 2004, which allows discipline if Jones:  
[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

(Emphasis added.)  The Director argues that the two incidents constitute the criminal offense of third degree assault.  Jones denies that either incident occurred, at least as Talbert describes them.  

A.  Collateral Estoppel as to the Second Incident

The Director argues that the second incident constitutes the criminal offense of third degree assault as defined by § 565.070.1(1):
A person commits the crime of assault in the third degree if:

*   *   *


(1) The person attempts to cause or recklessly causes physical injury to another person[.]

We conclude that Jones committed that offense because the circuit court has already decided that he did, and Jones is collaterally estopped from denying it.  
The doctrine of collateral estoppel precludes a party from re-litigating facts decided in an earlier case.  Whether the doctrine applies depends on:

(1) whether the issue decided in the prior action is identical to the issue in the current action; (2) whether the prior case resulted in judgment on the merits; (3) whether the party against whom estoppel is asserted was a party to the prior action; and (4) whether that party had a full and fair opportunity to litigate the issue in the prior case. . . .  “The doctrine of collateral estoppel will not be applied where to do so would be inequitable.” . . .  Fairness is the overriding consideration, and each case must be analyzed on its own facts. 
Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004) (citations omitted).  Conviction in a criminal case prevents a re-trial of the same issues in a civil context, absent some showing of unfairness.  Id.  We find no such unfairness here.  To hold that the conviction did not determine the facts, and let Jones re-litigate the issues and possibly avoid discipline, would insulate him from actions that he admitted in open court.  This Commission should not reach a decision inconsistent with the circuit court’s judgment.  Id. at 651.  

Further, even if we did not apply collateral estoppel, we would consider Jones’ guilty plea as an admission that he committed the facts charged, and his defense would require some 
credible explanation of that admission.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  Jones alleges that he chose to plead guilty for several reasons other than actual guilt, but none of those reasons lead us to believe that he was not guilty.
Finally, Jones’ denial of the facts underlying his conviction is not credible.  Jones alleges that he called 911, but fails to explain why.  The physical threat and location of the incident explain Talbert’s version of the events, not Jones’ version.  Jones was not subject to any physical threat, and he was not prevented from leaving.  Jones was a physical threat to Talbert, and she was in her own home.  At the hearing, Jones cited inconsistencies between Talbert’s testimony on the second incident and a statement that she dictated to a police officer.  The inconsistencies are not in the essentials of the events, like whether Jones pushed Talbert from behind.  They are in marginal matters, like whether Jones did so as she was headed toward her duplex or toward her car.  Jones also alleges that Talbert lied on a police report.  He offered no evidence other than his own recollection of statements that he alleges Talbert to have made about a report on an unspecified incident.  Jones’ allegations do not undermine Talbert’s credibility.  
Therefore, we conclude that Jones is subject to discipline under § 590.080.1(2), RSMo Supp. 2004, for committing the criminal offense of third degree assault under § 565.070.1(1).  
B.  Credibility as to the First Incident

The Director argues that the first incident constitutes the criminal offense of third degree assault as defined by § 565.070.1(3):
A person commits the crime of assault in the third degree if:

*   *   *


(3) The person purposely places another person in apprehension of immediate physical injury[.]  
Resolution of this charge requires us to weigh the credibility of testimony from Talbert and Jones:  Talbert alleges that Jones put the muzzle of Talbert’s service weapon to her head, and he denies it.  
Jones argues that the first incident is an elaborate fantasy and that Talbert’s failure to report the first incident to anyone shows that it did not occur.  Talbert argues that she just did not want any more fighting and was embarrassed that she – a peace officer – was not dealing firmly with domestic violence.  As to why Talbert failed to report the first incident, human frailty and the desire to avoid further conflict provide a ready explanation.  As to Jones’ theory – that Talbert concocted and continues to perpetuate the tale – Jones offers no explanation at all.  
Those factors, and our observation of the witnesses’ demeanor, convince us that Talbert is telling the truth as to the essentials of the two incidents and that Jones is not.  We have found that the first incident occurred as Talbert described it.  Therefore, we conclude that Jones is also subject to discipline for that incident under § 590.080.1(2), RSMo Supp. 2004, for committing the criminal offense of third degree assault under § 565.070.1(3).  

Summary


Jones is subject to discipline under § 590.080.1(2), RSMo Supp. 2004.  


SO ORDERED on June 23, 2005.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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