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)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On March 11, 2002, Douglas M. Jones filed a complaint appealing the decision of the Director of the Department of Public Safety (Director) to deny his request for admission into a Peace Officer Standards and Training Commission (POST) approved basic training center for committing criminal offenses
 and for misrepresenting a material fact.  On March 14, 2002, we issued an order staying the Director from terminating Jones from the POST training program that he was attending.


On May 29, 2002, we held a hearing on the complaint.  Assistant Attorney General Theodore A. Bruce represented the Director.  William J. Ekiss, with Wolff & D’Agrosa, represented Jones.  The matter became ready for our decision on May 30, 2002, the date the transcript was filed.

Findings of Fact

1. On May 20, 1992, Jones and another man took a car belonging to the Kahoka Police Department.  The other man set the car on fire.

2. Jones pled guilty to the Class C felony of tampering in the first degree.  No sentence was imposed (SIS).  On March 5, 1996, the court allowed Jones to withdraw his guilty plea, and the file was ordered closed.

3. On November 12, 2000, Jones and another man were driving to return a saddle, when they saw a deer lying in a cornfield.  It was deer season in Missouri, but they were seven miles into Iowa.  They stopped, field dressed the deer, and were going to turn it in when the Iowa game warden appeared and gave them a ticket for taking possession of a rifle-shot, antlered deer.

4. In November 2000, Jones was elected sheriff of Clark County, Missouri.  He took office in January 2001.  His term as sheriff is four years.

5. Jones’ background was made public to the people of Clark County during the election.

6. Jones completed a 120-hour basic training course required for sheriffs at that time, and attended other training programs.  

7. On March 8, 2001, Jones appeared in the District Court of the State of Iowa in Van Buren County, with counsel, and pled guilty to taking possession of a rifle-shot, antlered deer.  State of Iowa v. Jones, Ticket No. NR 284206.  He was ordered to pay a fee, perform 

community service, and forfeit his binoculars and knife.  Iowa considers this a “simple misdemeanor” and a “violation.”
 

8. At the time of his election, Jones could exercise police powers without being licensed as a peace officer.
  Effective August 28, 2001, sheriffs must be or become certified peace officers in order to exercise police powers.

9. Jones will be required to obtain 470 hours of POST training by January 2003.  If he does not, he would remain sheriff, but would not be allowed to exercise police powers.

10. Before filling out the Missouri Peace Officer License Legal Questionnaire to apply for the POST training (questionnaire), Jones asked his chief deputy to run a criminal record check on Jones.  He attached his own criminal history record to the questionnaire.

11. Jones filled out the questionnaire.  He answered “yes” to the question:  “Have you ever pleaded guilty to or been convicted of any criminal offense(s), including those for which imposition of sentence was suspended?”  He failed to include the ticket and court appearance in Iowa for taking possession of a rifle-shot, antlered deer.  He did not consider this a criminal act, and it had not appeared on his criminal record check.

12. Jones is currently enrolled in the POST training program at his own expense.  His anticipated graduation date is November 23, 2002.

13. By letter dated February 9, 2002, the Director denied Jones admission into the POST training program.

Conclusions of Law 


We have jurisdiction to hear Jones’ complaint.  Section 621.045.
  Jones has the burden to show that he is entitled to licensure.  Section 621.120.


Prior to August 28, 2001, this Commission was given discretion, in Public Safety cases as well as in other licensing agency cases,
 to consider the severity of the offense and the applicant’s rehabilitation.  However, that discretion was taken away from us, only in Public Safety cases, by section 590.100, RSMo Supp. 2001, which states:


1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.


2.  When the director has knowledge of cause to deny an application pursuant to this section, the director may grant the application subject to probation or may deny the application.  The director shall notify the applicant in writing of the reasons for such action and of the right to appeal pursuant to this section.


3.  Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the administrative hearing commission, which shall conduct a hearing to determine whether the director has cause for denial, and shall issue findings of fact and conclusions of law on the matter.  The administrative hearing commission shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section.
(Emphasis added.)  This statute became effective on August 28, 2001.  Under it, if we find that Jones’ conduct would be cause to discipline a peace officer’s license under the statutes, the 

Director’s decision to deny him entrance in the training program will stand absent a change in the Director’s discretionary determination or any court action to the contrary.


The Director argues that there is cause to discipline a license and thus to deny an applicant
 under section 590.080, RSMo Supp. 2001,
 which states:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed;[
]

*   *   *


(4) Has caused a material fact to be misrepresented for the purpose of obtaining or retaining a peace officer commission or any license issued pursuant to this chapter[.]

I.  Constitutional Arguments


Jones was elected sheriff in November 2000 for a four-year term beginning January 1, 2001, and ending January 1, 2005.  As described below, at the time of his election and taking office, he was not required to be licensed as a peace officer and could exercise all the duties of a sheriff, including police powers.  Because of the passage of a new statute after January 1, 2001, 

effective August 28, 2001, a sheriff must be licensed as a peace officer on or before January 1, 2003, to be authorized to continue to exercise the police power functions of a county sheriff elected by the electorate.


Jones argues that the law changing the requirements of an elected official in the middle of his term violates the Missouri Constitution because it is an ex post facto law.  Section 590.130, which was repealed by HB 80, 2001, effective August 28, 2001, stated:

No elected county peace officer or official shall be required to be certified under sections 590.100 to 590.180 to seek or hold such office, but all appointive deputies or assistants of such officer or official who are employed as peace officers, provided that such county has five or more full-time peace officers, shall be certified as a condition of appointment in the same manner as other peace officers are required to be certified.  No arrest shall be deemed unlawful in any criminal or civil proceeding solely because the peace officer is not certified under the terms of sections 590.100 to 590.180.  Evidence on the question cannot be received in any civil or criminal case.

(Emphasis added.)  HB 80, 2001 also amended section 57.010,
 effective August 28, 2001, which currently states:


2.  Beginning January 1, 2003, any sheriff who does not hold a valid peace officer license pursuant to chapter 590, RSMo, shall refrain from personally executing any of the police powers of the office of sheriff, including but not limited to participation in the activities of arrest, detention, vehicular pursuit, search and interrogation.  Nothing in this section shall prevent any sheriff from administering the execution of police powers through duly commissioned deputy sheriffs.  This subsection shall not apply:


(1) During the first twelve months of the first term of office of any sheriff who is eligible to become licensed as a peace officer and who intends to become so licensed within twelve months after taking office; or


(2) To the sheriff of any county of the first classification with a charter form of government with a population over nine hundred thousand.

(Emphasis added.)


Jones argues that this change in the law retrospectively denied him a vested right to hold the office he was elected to hold and to exercise all the powers incident thereto.  Jones also argues that section 590.080.1(2), RSMo Supp. 2001, violates the Constitution because it gives the Department of Public Safety and this Commission, executive branch agencies, the jurisdiction to make a decision as to whether someone has committed a crime, as distinguished from being convicted or receiving and SIS, which is solely the function of the judicial branch.

This Commission does not have authority to decide constitutional issues.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  We have no authority to declare a statute unconstitutional.  State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69 (Mo. banc 1982).  The issue has been raised and may be argued before the appeals tribunals if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).

II.  Admission of Respondent’s Exhibit B


At the hearing, we admitted, without objection, Respondent/Director’s Exhibit B, which is a certified copy of records from the Clark County Circuit Court.  Under section 610.105, records pertaining to a suspended imposition of sentence, which Jones testified to, are open only to courts, law enforcement agencies, and other agencies specified in section 610.120, after the case is finally terminated.  Those records are not open to this Commission.  Director of Dep’t of Public Safety v. Marshall, No. 96-0147 PO, at 4-5 (Mo. Admin. Hearing Comm’n July 30, 1996).


On reconsideration, we will not admit the exhibit into evidence, and we will seal it as a closed record.  Our Findings of Fact reflect information from Jones’ testimony, not the exhibit, because the record is closed under the law and by court order.
III.  Cause to Deny Application

A.  Criminal Offense


The Director argues that Jones committed two criminal offenses, felony tampering in the first degree and taking possession of a rifle-shot, antlered deer.  While the term “criminal offense” is no longer defined in Missouri’s criminal code,
 section 556.016 sets forth the classes of “crimes” as follows:


1.  An offense defined by this code or by any other statute of this state, for which a sentence of death or imprisonment is authorized, constitutes a “crime”.  Crimes are classified as felonies and misdemeanors.


2.  A crime is a “felony” if it is so designated or if persons convicted thereof may be sentenced to death or imprisonment for a term which is in excess of one year.


3.  A crime is a “misdemeanor” if it is so designated or if persons  convicted thereof may be sentenced to imprisonment for a term of which the maximum is one year or less.


Section 556.021 defines an “infraction” as follows:


1.  An offense defined by this code or by any other statute of this state constitutes an “infraction” if it is so designated or if no other sentence than a fine, or fine and forfeiture or other civil penalty is authorized upon conviction.


2.  An infraction does not constitute a crime and conviction of an infraction shall not give rise to any disability or legal disadvantage based on conviction of a crime.


Jones argues that he was allowed to withdraw his plea to the felony tampering charge.  While it is true that the Director could not have proven his case with the closed court documents, Jones admitted to the underlying conduct and the guilty plea on the witness stand.
 

Q:  Now, you were charged with a Class C felony of tampering in the first degree?

A:  Right.[
]

*   *   *

Q:  Just so we’re clear, I think at one point just so we understand the charges that arose in 1992 and I think it was May 20 of 1992.  You were twenty-seven years old at the time?

A:  That’s correct.

Q:  And you and another fellow took the Kahoka police car?

A:  That’s correct.

Q:  And before it was all over that night, the car was torched?

A:  That’s correct.

Q:  That was apparently to destroy fingerprints?

A:  Well, it was a long deal.  The other guy that was with me was on probation.  We went to get in the car.  It was a night that we was all drinking and all day long and all night long.  And I don’t drink no more over it.  But it just got out of hand.  The guy is the one that torched the car.[
]


We believe Jones’ testimony that he was allowed to withdraw his guilty plea and that the record was closed.  We believe he consulted with a judge and was told that he did not have a felony record:

Q:  So basically, in essence, in that file you have never entered a plea of guilty pursuant to that order?

A:  That’s correct.

Q:  But you did disclose that on your form?

A:  Right.

Q:  Because you knew it happened even though your plea had been withdrawn?

A:  Correct, because I remember when [the judge] told me because I asked him if I could run for office, if I could vote, if I could hunt, and he says you did not get no felony, Mr. Jones.  That was his words.  This is a closed record.  This is a sealed SIS.[
]


Because of the withdrawn plea, we could not find that Jones was convicted of or pleaded guilty to a crime, but that is not the current cause for discipline.  It is much broader and more indefinite than the prior law.  A license can be disciplined or an application denied if the person “committed any criminal offense, whether or not a criminal charge has been filed.”  Jones testified about his conduct and testified that he admitted that the conduct was in violation of a law, a Class C felony.


Both the court documents
 and Jones’ testimony prove that he committed the second offense in Iowa, which we determine to be a misdemeanor.


We find that Jones’ conduct is cause for discipline and denial under section 590.080.1(2), RSMo Supp. 2001, for committing two criminal offenses.

B.  Misrepresentation


The Director argues that Jones misrepresented a material fact when he failed to include the Iowa incident in his recitation of crimes.  Misrepresentation is falsehood or untruth made 

with the intent and purpose of deceit.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 744 (10th ed. 1993).


We do not believe that Jones intentionally omitted the Iowa incident with the purpose of deceit.  We believe his testimony that he did not know whether this was a misdemeanor or some sort of infraction.  We find that Jones’ conduct is cause for discipline and denial under section 590.080.1(4), RSMo Supp. 2001.

Summary


We find cause to discipline Jones’ license and thus cause to deny him entrance into the POST program under section 590.080.1(2), RSMo Supp. 2001.


SO ORDERED on August 8, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�The Director withdrew his claim that one of Jones’ crimes was illegally spotlighting for deer in Scotland County, Missouri.  (Tr. at 58.)


	�Tr. at 40.





	�Id. at 26-27.





	�Id. at 17-18.


	�Iowa Uniform Citation and Complaint, Resp. Ex. D.  There was some confusion at the hearing as to whether this was a misdemeanor, but we note that the bottom portion of the Citation that reads:  “The following applies to simple misdemeanors only:” has been filled in.  In Dickerson v. Mertz, 547 N.W.2d 208 (Iowa 1996), a man was acquitted of “hunting without a valid license” and “taking deer by auto” and refers to the former as a simple misdemeanor and both as “criminal charges.”  Id. at 211.





	�Jones gave examples of police powers as the power to interrogate, investigate crimes, and make arrests.   (Tr. at 16-17.)





	�Section 57.010.2, RSMo Supp. 2001.


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.





	�See section 314.200; State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 14 (Mo. App., K.C.D. 1974); State Bd. of Regis’n for the Healing Arts v. De Vore, 517 S.W.2d 480, 484 (Mo. App., K.C.D. 1974).


	�The Director also argues in his complaint that there is cause to take action under section 590.135, which was repealed by H.B. 80, 2001, and which forms the basis for one of Jones’ constitutional claims.





	�We use the current version of the statute rather than the prior version because this is an applicant case, and the decision whether or not to grant the application is being made at this time.  See State Bd. of Regis’n for the Healing Arts v. Boston, WD59989 (Mo. App., W.D. April 9, 2002).





	�There is some question as to how this statute should be interpreted.  There are certain acts that are considered criminal offenses in other states, but are not so considered in Missouri.  There are certainly acts that are criminal offenses in other countries, but are not in Missouri.  This law provides no helpful language such as is found in statutes like section 334.100.2(2), which reads:  “The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States . . . .” (emphasis added).  Until given guidance by a court, we will decide these cases based on whether the conduct is a crime in Missouri or any other state in the United States.


	�Although this statute does not remove the sheriff from office, the practical effect of its implementation is that one person, the Director of the Department of Public Safety, in the executive branch, can initiate an action to remove from a duly elected sheriff the historical duties and the reason for the office – the ability to perform police powers – at any time during the term of office.


	�For a discussion of the definition of “criminal offense,” see Lewis v. Wahl, 842 S.W.2d 82, 89-97 (Mo. banc 1992) (Thomas, J., concurring in part).  Effective January 1, 1979, the statute defining the term was repealed.


	�Tr. at 26-27, 40-42.





	�Id. at 26.





	�Id. at 40.


	�Tr. at 27.  There was no objection to this testimony.  We also note that one of the qualifications for sheriff at the time Jones was elected was:  “No person shall be eligible for the office of sheriff who has been convicted of a felony.”  Section 57.010.





	�Jones’ guilty plea is evidence of the conduct charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).
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