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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 09-0985 BN



)

PAMELA K. JOHNSTON,
)




)



Respondent.
)

DECISION 


Pamela K. Johnston is subject to discipline because she pled nolo contendere to committing a crime reasonably related to the practice of nursing and involving dishonesty.
Procedure


On July 15, 2009, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Johnston’s license.  Johnston was served with a copy of the complaint and our notice of complaint/notice of hearing by personal service on September 21, 2011.  We held a hearing on October 25, 2011.  Sharie Hahn represented the Board.  Johnson was not personally present and was not represented by counsel.  The case became ready for our decision on December 13, 2011, the last date for filing written arguments.


The Board relies on affidavits and a request for admissions that was served on Johnston on January 3, 2011.  Johnston did not respond to the request.  Under Supreme Court Rule 59.01, 
the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se.
  However, Johnston was served with the request nine months prior to being served with the complaint.  Rule 59.01(c)(2) only allows for service of RQAs on a defendant after service of process.  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  Therefore, the following findings of fact are undisputed.  We do not take into account the request for admissions when making these findings of fact.
Findings of Fact

1. Johnston was licensed by the Board as a registered professional nurse (“RN”) on May 14, 1990.  Her license was current and active at all relevant times.  
2. Johnston was a member of the Association of Ophthalmic Registered Nurses, Kansas City Chapter (the “Chapter” or “ASORN”).

3. Johnston served as the Chapter’s treasurer.  She was responsible for maintaining the Chapter’s bank account and managing the Chapter’s financial matters.  She had access to the Chapter’s money.

4. Johnston wrote checks from the ASORN bank account to herself, her husband, or out to “cash.”  The amounts totaled approximately $18,000.

5. Johnston pled nolo contendere and was convicted of attempted felony theft, in violation of K.S.A.21-3701
 on May 12, 2006.
  

6. On July 13, 2006, Johnston was sentenced to six months of imprisonment and 12 months of supervised probation post-release.  She was also ordered to pay $9,300 in restitution.

Conclusions of Law


We have jurisdiction to hear the case.
  The Board has the burden of proving that Johnston has committed an act for which the law allows discipline.


The Board alleges that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 

his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant 
to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
Johnston was found guilty of attempted felony theft, violating K.S.A. 21-3701, which 
states:

(a) Theft is any of the following acts done with intent to deprive the

owner permanently of the possession, use or benefit of the owner’s property:
(1) Obtaining or exerting unauthorized control over property;
(2) obtaining by deception control over property;
(3) obtaining by threat control over property; or
(4) obtaining control over stolen property knowing the property to have been stolen by another.
(b) (1) Theft of property of the value of $100,000 or more is a severity level 5, nonperson felony.
K.S.A. 21-3301
 states:

(a) An attempt is any overt act toward the perpetration of a crime done by a person who intends to commit such crime but fails in the perpetration thereof or is prevented or intercepted in executing such crime.

(b) It shall not be a defense to a charge of attempt that the circumstances under which the act was performed or the means employed or the act itself were such that the commission of the crime was not possible.

(c) An attempt to commit an off-grid felony shall be ranked at nondrug severity level 1. An attempt to commit any other nondrug felony shall be ranked on the nondrug scale at two severity levels below the appropriate level for the underlying or completed crime. The lowest severity level for an attempt to commit a nondrug felony shall be level 10.

(d) An attempt to commit a felony which prescribes a sentence on the drug grid shall reduce the prison term prescribed in the drug grid block for an underlying or completed crime by six months.

(e) An attempt to commit a class A person misdemeanor is a class B person misdemeanor. An attempt to commit a class A nonperson misdemeanor is a class B nonperson misdemeanor.

(f) An attempt to commit a class B or C misdemeanor is a class C misdemeanor.

Reasonably Related

Reasonable relation is a low threshold.  To relate is to have a logical connection.
  
The qualifications of an RN include having good moral character.
  “Good moral character” is 
honesty, fairness, and respect for the rights of others and for the laws of the state and nation.
  The crime of attempted theft is relevant to good moral character because it involves a lack of honesty and does not respect the rights of others or laws of the state.  Thus, this crime is reasonably related to the qualifications for the practical nursing profession.  

Essential Element

An essential element is one that must be proven for a conviction in every case.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  While Johnston actually succeeded in committing the crime of felony theft, we must analyze the legal fiction that she only made an attempt since that is the crime to which she pled nolo contendere.  In order to commit attempted felony theft, an essential element is that the perpetrator act to deprive the owner permanently of a possession.  This clearly fits the definition of dishonesty because it lacks integrity.  However, the perversion of the truth is not an essential element of this crime.  Therefore, fraud is not an essential element of attempted felony theft.

Moral Turpitude


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty 
between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]


In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  The crime of attempted felony theft is a Category 3 crime.  This places us in an awkward position because the actions that Johnston admitted committing do not correspond with the crime to which she pled nolo contendere.  Had Johnston pled nolo contendere to felony theft, we could have simply analyzed the facts to determine that she embezzled money from her employer, a crime involving moral turpitude.  However, here, the crime is attempted felony theft with facts that would not make sense with this analysis.  Based on this contradiction, we cannot find Johnston committed a crime involving moral turpitude.

Summary


Johnston is subject to discipline under § 335.066.2(2) for committing a crime reasonably related to the practice of nursing and involving dishonesty.

SO ORDERED on August 6, 2012.


__________________________________
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