Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 99-1040 PO




)

TONY B. JENKINS,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on April 16, 1999, seeking to discipline the peace officer certificate of Tony B. Jenkins for stealing.  This Commission convened a hearing on the complaint on October 13, 1999.  Assistant Attorney General Wade Thomas represented the Director.  Though notified of the time and place of the hearing, Jenkins made no appearance.  The last written argument was due on December 28, 1999.

Findings of Fact

1. Jenkins holds peace officer Certificate No. ###-##-####, which is, and was at all relevant times, current.  

2. Between July 2, 1998 and January 13, 1999, Jenkins stole at least $750 in currency from the Board of Police Commissioners.  

3. On March 1, 1999, the Circuit Court of Jackson County, Missouri, found Jenkins guilty, on his plea of guilty, of Class A misdemeanor stealing.  The court imposed a sentence of six months’ imprisonment, but suspended execution of that sentence and placed Jenkins on probation.  State of Missouri v. Jenkins, Case No. CR1999-00193.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.   Section 590.135.
  The Director has the burden to prove that Jenkins has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director cites section 590.135.2(2), which allows discipline for:

(2) Conviction of a misdemeanor involving moral turpitude[.]

“Moral turpitude” is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals.’  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 

(Mo. banc 1929)).  Section 570.030 defines Class A misdemeanor stealing:

1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion. 

*   *   *

7.  Any violation of this section for which no other penalty is specified in this section is a class A misdemeanor.  

Appropriating another person’s property, with the purpose of depriving them of it, is a base act in violation of that person’s rights. Therefore, we conclude that Jenkins’ peace officer certificate is subject to discipline under section 590.135.2(2).  

The Director cites section 590.135.2(6), which allows discipline for:

(6) Gross misconduct indicating inability to function as a peace officer[.]

 Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch'ts, Prof'l Eng'rs, & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” raises this above the level of ordinary misconduct and indicates that either an especially egregious mental state or harm is required.  Duncan, 744 S.W.2d at 533. The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 

747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).  


Jenkins’ guilty plea is evidence that he committed the act with which he was charged. Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  Because Jenkins presented no evidence to the contrary, we have found that he stole at least $750 from the Board of Police Commissioners.


Stealing from the Board of Police Commissioners was an egregious act.  It shows that Jenkins cannot prevent crimes and enforce the law.  Therefore, we conclude that Jenkins’ peace officer certificate is subject to discipline under section 590.135.2(6).  

Summary


We conclude that Jenkins’ peace officer certificate is subject to discipline under sections 590.135.2(2) and (6).  


SO ORDERED on February 3, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�All statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri.  
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