Before the

Administrative Hearing Commission

State of Missouri

M. EARLENE JENKINS, 
) 



)



Petitioner,
)




)


vs.

)

No. 03-1544 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


M. Earlene Jenkins is not subject to sales tax on the purchase of a 1999 Lincoln because her husband traded soybeans for the vehicle on her behalf.  

Procedure


On July 24, 2003, Jenkins filed a petition challenging the Director of Revenue’s assessment.


This Commission convened a hearing on the complaint on December 4, 2003.  Due to poor health, Jenkins did not appear.  However, her husband, W. K. Jenkins, testified.  Senior Counsel James L. Spradlin represented the Director.  


At the hearing, the Director objected on grounds that W. K. Jenkins, who is not a lawyer, should not be allowed to represent Jenkins.  The Director objected to Jenkins’ exhibits on that 

basis.
  While the law allows someone other than the person assessed to file the initial complaint, State ex rel. Dep't of Soc. Servs. v. Administrative Hearing Comm'n, 814 S.W.2d 700, 702 (Mo. App., W.D. 1991), it does not allow people other than licensed attorneys to take actions, such as filing motions, on another person's behalf.  Reed v. Labor and Indus. Relations Comm'n, 789 S.W.2d 19 (Mo. banc 1990).  


W. K. Jenkins was allowed to testify as a fact witness.  He had personal knowledge of the transaction because he was the one who actually made the transaction, even though only Jenkins’ name was on the title of the vehicle.  He did not advocate on behalf of Jenkins.  However, as a spouse, he has an interest with Jenkins in defending against the sales tax assessment.  Even if we struck Petitioner’s exhibits, W. K. Jenkins’ testimony fully explained the transaction, and we rely on that testimony.  In addition, the record made clear that Jenkins had consulted an attorney, Harold L. Caskey, who later filed a written argument on her behalf.  Therefore, we overrule the Director’s objections. 


The last written argument was due on April 20, 2004.  

Findings of Fact

1. The Jenkinses are the owners of Green Acres Farms, which produces soybeans and other crops.  The Jenkinses’ son-in-law, Trent Wilson, sharecrops on the land.  The Jenkinses get 30% of the crops.  

2. The Jenkinses wished to purchase a 1999 Lincoln town car from M & E Motors, Inc.  The Jenkinses traded in another Lincoln town car and arranged for a trade of soybeans to make up the difference.  M & E gave the Jenkinses a bill of sale on January 2, 2003.  The bill of sale stated that M & E sold, assigned, and transferred the ownership of the 1999 Lincoln town car:

For the Sum of $14,300.00

Trade: 2,750 bu soy beans @ $5.20 bu = $14,300.00

Value:  $14,300.00  

The bill of sale was notarized before a notary public on January 2, 2003, by Jenkins and by Marvin B. Enochs on behalf of M & E.  


3.
On January 2, 2003, the Jenkinses executed a “Bill of Transfer,” DOR Form 4606, which stated:
  

I, Green Acres Farms, transfer to M & E Motors, Inc. the farm product(s) listed below as a trade-in towards the purchase of a motor vehicle:  

FARM PRODUCT INFORMATION

                PRODUCT                       QUANTITY                     HOW ACQUIRED BY TRANSFEROR                      CASH VALUE

(Type of grain, livestock, etc.)        (Pounds, number, etc.) 

             Soy Beans                2,750 bu @$5.20                        Raised                                               $14,300.00

HOW THE FARM PRODUCT WAS ACQUIRED BY THE TRANSFEROR, I.E., RAISED OR GROWN, PURCHASED, ETC. 

If you purchased the farm product, did you pay sales tax on the purchase price?   Yes     No

The farm product (Please check/complete one of the following):  

 Was physically delivered to the Dealership on  ______________ by ______________

                                                                                 (Date delivered)

 Is being stored at a grain elevator.

         Other (Farm Product Location):  Stored in private elevator

NOTE:  If the product is being stored at a grain elevator, a separate receipt issued by the grain company must be attached to this bill of transfer.  The receipt must show that the transferor has legal title to such farm product.  

A block for “Signature of Transferor” is filled in with “Green Acres Farms,” handwritten.  Marvin B. Enochs signed as authorized agent for M & E.  The bill of transfer was executed before a notary public on January 2, 2003.   


4.
On January 2, 2003, W. K. Jenkins wrote a check for $14,300 to M & E from the account of Green Acres Farms, which is not a corporation.  The check was good, but M & E was not going to cash the check until W. K. Jenkins sold the soybeans on its behalf.      


5.
The beans were stored in the grain elevator of Farley Elevator Co, Inc., which was the Jenkins’ farm elevator and did no other business except storing crops raised on the Jenkins’ 3,000-acre farm in Parkville, Missouri.  


6.
After the transfer, because M & E had no desire to haul the soybeans, W. K. Jenkins arranged for the soybeans to be hauled and sold.  Between January 2, 2003, and January 22, 2003, Wilson hauled soybeans to Cargill, which paid him for the soybeans. 


7.
On January 22, 2003, Wilson wrote a check to W. K. Jenkins for $14,300, with a memo stating “soybean payment.”  The check from Green Acres to M & E, signed by W. K. Jenkins, was posted on January 22, 2003.  


8.
Jenkins completed an Application for Missouri Title and License for the vehicle, but did not pay any sales tax with the application.  The application has a handwritten notation stating “soybean receipt and check.”  


9.
On June 25, 2003, the Director issued an assessment against Jenkins of $747.18 in sales tax on the purchase of the vehicle because the Director determined that Jenkins’ farm commodity trade-in credit was invalid.  


10.
The Jenkinses have conducted other transactions in this same manner and have never been assessed sales tax before.  The Jenkinses conducted this transaction for the purpose of avoiding sales tax, but believed that this was a legitimate transfer of soybeans to M & E and was in accordance with procedures established by the Director.  They had no intent to defraud anyone.  

Conclusions of Law


We have jurisdiction to hear Jenkins’ petition.  Section 621.050.1.
  Jenkins has the burden of proving that she does not owe sales tax on the transaction.  Section 621.050.2.  

Jenkins argues that soybeans were traded for the vehicle and that she is therefore entitled to a credit under section 144.025.1, which provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in, or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged[.]

Jenkins made a transfer of the soybeans to M & E.  There was a bill of sale and a bill of transfer (Form 4606) “showing the actual allowance made for the article traded in or exchanged.”  Section 144.025.1.  The Jenkinses thus followed the procedure that the Director established and executed a bill of sale as § 144.025.1 requires.  


The Director argues that there are two separate cash transactions:  first, a sale of soybeans, and second, a sale of the vehicle.  The Director argues that if Jenkins had actually traded soybeans to M & E, there would not have been a check written on the Jenkins’ account to M & E.  However, if we accepted this argument, we would have to invalidate the bill of sale and bill of transfer, which we cannot do because this was not a sham transaction.  The Director does not argue, nor is there evidence to suggest any hint of, fraud in the transaction.  “There is a difference between the legitimate arrangement of one’s affairs so as to minimize or avoid taxes and sham transactions designed to camouflage the actual situation . . . .  The former are permissible, but the latter are disapproved.”  Griggs v. Griggs, 249 S.E.2d 566, 567 (Ga. 1978).  

No one disputes that the soybeans actually existed, that Jenkins/Green Acres Farms owned them, that Jenkins executed a bill of transfer and bill of sale to M & E, and that M & E accepted the soybeans in exchange for the vehicle.  The bill of transfer and bill of sale conveyed a definite number of bushels of soybeans at a set price.  The Director presented no evidence to refute the validity of this transfer.  As W. K. Jenkins stated, he could have made a cash transaction by giving the check to M & E on January 2 and having the money taken from his account, but he did not do so.  (Tr. at 24.)  Instead, he traded the soybeans to M & E via the bill of sale and bill of transfer.  


We view the transactions as first, a trade of soybeans for the vehicle and second, an implicit agreement for Jenkins to arrange for the sale and delivery of the soybeans on behalf of M & E.  As W. K. Jenkins stated, the soybeans had to be hauled in order to be resold.  (Tr. at 12.)  We would not expect a motor vehicle dealer or most other businesses or individuals to have the wherewithal to haul 2,750 bushels of agricultural products.  The check from Green Acres Farms to M & E may thus be explained not as a cash sale of the vehicle, but as remuneration to M & E, after trade of the vehicle and soybeans, pursuant to the agreement between the Jenkinses and 

M & E.  


The Director’s argument suggests that the physical delivery of the soybeans to M & E would be essential to the transaction.  However, as the Director’s Form 4606 demonstrates, actual physical possession of the soybeans is not required to establish title and ownership.  The Jenkinses conducted this transaction as expressly allowed by the Director’s form.  The Director’s form expressly reserved a box for “Other (Farm Product Location),” which Jenkins marked.  Thus, the Director has allowed for an arrangement other than direct delivery to the dealer, or to a grain elevator on the dealer’s behalf.  


This case is similar to Majors v. Director of Revenue, No. 98-000507 RV (Mo. Admin. Hearing Comm’n March 24, 1999), where this Commission allowed the credit for corn traded for a vehicle.  In that case, the Commission found that the petitioners did not physically deliver corn to the dealership, but they transferred title.


The Director argues that if this were a trade of soybeans for the vehicle, the dealer would bear the risk of loss and the risk of price fluctuations, but that did not happen because there was a set price for the soybeans and the dealer received a check for that amount.  The Director argues that the logical conclusion from the dealer’s refusal to accept delivery of the soybeans is that the dealer did not want the potential risk of loss that would be associated with the delivery of the soybeans.  However, we believe the transaction is consistent with the fact that most businesses or individuals do not have the means to store or haul 2,750 bushels of soybeans, and, as W. K. Jenkins stated, M & E had to haul the soybeans in order to sell them.  We can assume, without deciding, that the valid transfer of a set amount of soybeans for a set price placed the risk of loss on M & E, and it is evident that M & E lost the benefit of any increases in market prices of soybeans.  

Summary 


We conclude that the Jenkinses traded soybeans for the vehicle.  Therefore, Jenkins is not liable for sales tax on her purchase of the vehicle.  


SO ORDERED on May 19, 2004.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

XX








	�However, Petitioner’s Exhibit 1 is a document that was included in Respondent’s Exhibit A.  


	�Underlining indicates blanks or box filled in.  


	�All statutory references are to the 2000 Revised Statutes of Missouri.  





	�Section 144.025 was amended, effective July 1, 2003.  H.B. 600.  Because the amendment was not in effect at the time of the transaction, it does not apply to this case.    


	�This case is distinguishable from Smith v. Director of Revenue, No. 97-002858 RV (Mo. Admin. Hearing Comm’n Oct. 27, 1998), where the Commission found that the petitioner’s affidavit, stating that he traded corn to the dealership, was insufficient as a transfer of title, and the petitioner therefore did not receive the credit.  
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