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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-1408 BN



)

TERESA JACKSON,

)




)



Respondent.
)

DECISION 


Teresa Jackson is not subject to discipline.
Procedure


The State Board of Nursing (“Board”) filed a complaint on July 26, 2010, seeking this Commission’s determination that cause exists to discipline Jackson’s registered professional nurse (“RN”) license.  Jackson was served with a copy of the complaint and our notice of complaint/notice of hearing by certified mail on August 2, 2010.  Jackson filed her answer on August 30, 2010.

This Commission convened a hearing on the complaint on August 16, 2011.  Stephan Cotton Walker represented the Board.  Stephen J. Nangle represented Jackson.


The matter became ready for our decision on February 29, 2012, when the last written argument was filed.

Findings of Fact

1. Jackson is licensed by the Board as an RN and was so at all times relevant to these findings.
2. Jackson was employed as an RN by Bertrand Nursing Facility (“Bertrand”) in Bertrand, Missouri, at all times relevant to these findings.  Her official title was Director of Nursing.
3. At all times relevant to these findings, M.J. was a resident patient of Bertrand in the final stages of her life.  M.J.’s treatment plan was compassionate care.  This meant she was to be administered atropine and morphine as needed for her comfort.  However, atropine was limited to one or two drops every 30 minutes, and morphine was limited to once an hour.
4. M.J.’s adult daughter, R.N., regularly visited her mother at Bertrand.

5. Two weeks prior to June 26, 2008, Bertrand’s administrator advised Jackson to avoid R.N. because R.N. had a “vendetta” against Jackson.

Administration of Atropine and Morphine
6. Atropine is a drying agent that is administered to dry some of the patient’s mucous secretions.

7. Morphine is a pain reliever that is absorbed by the patient’s mucous membranes.
8. Both atropine and morphine were to be administered to M.J. sublingually.
9. Prior to administering the medication, the patient’s oral cavity was to be examined to ensure that there were no fluids or other objects that could block absorption of the medication.
10. If fluids or other objects were present in the oral cavity, they were either to be removed by hand or suctioned, depending on their size.  Failure to remove fluids and other objects would impede the ability of the medication to be absorbed by the mucous membranes.
11. If fluids were not cleared from the oral cavity prior to administration of medication, then the medication would be diluted and possibly flow out of the oral cavity along with the fluids.

Events of June 26, 2008
12. On June 26, 2008, Jackson was on duty at Bertrand and responsible for the care of 36 or 37 resident patients.  This included M.J. and another patient that had suffered from seizures all day, which required extra attention.
13. At 9:35pm, a certified nurse assistant (“CNA”) approached Jackson, who was at the nurses’ station, and informed her that R.N. wanted pain medication administered to M.J.
14. Jackson entered M.J.’s room, examined M.J.’s oral cavity, and observed that it was clear of fluids and objects.  Jackson then administered both atropine and morphine and returned to the nurses’ station.  R.N. was in the room during this process and did not speak.

15. At the nurses’ station, Jackson informed the other staff that she was going to care for the other patients and would return to M.J.’s room in 30 minutes to examine whether her oral cavity needed to be suctioned.
16. At this moment, before Jackson left the nurses’ station, R.N. approached the nurses’ station, stood very close to Jackson, and yelled into Jackson’s face that Jackson was the reason M.J. was suffering.
17. R.N. was emotionally distraught, loud, and irrational and continued to berate Jackson for five minutes.
18. Jackson’s only comments to R.N. during this berating were to ask R.N. to calm down.
19. At 10:00pm, Jackson returned to M.J.’s room, observed that M.J.’s oral cavity was dry, but still suctioned the oral cavity to placate R.N.  R.N. was not present in the room at this time.  Then Jackson administered atropine.
20. By the end of the 10:00pm medication administration, R.N. returned to M.J.’s room, stood in the doorway, and told Jackson in an angry, raised voice to leave.  Jackson attempted to calm R.N. without success.
21. During the time between R.N.’s berating Jackson at the nurses’ station and R.N.’s arrival in M.J.’s room, R.N. called Teresa Meyer, an RN who is specifically assigned to the hospice at Bertrand.  Meyer was at her residence when R.N. called.
22. At approximately 10:15pm, Meyer entered M.J.’s room and ordered her superior, Jackson, to leave.  At this point, Jackson left the room and took no further part in the care of M.J.

23. Meyer’s only knowledge of what occurred prior to her arrival in M.J.’s room was from the phone call received from R.N.
24. In M.J.’s room, Meyer removed M.J.’s false teeth, in violation of the facility’s directive to not remove the patient’s false teeth, and began to suction M.J.’s oral cavity.  Meyer did this at the request of R.N.  Meyer’s care for M.J. was based on direction from R.N.  Meyer did not review M.J.’s patient chart or follow facility procedures.

25. The primary purpose of Meyer's actions was to please R.N. rather than care for M.J.
Conclusions of Law


We have jurisdiction to hear the case.
  The Board has the burden of proving that Jackson has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, 

permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 

his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
Board’s Factual Allegations and Evidence


In its complaint, the Board made the following factual allegations regarding Jackson’s conduct for which it claims are causes for discipline:

A.  Jackson failed to suction M.J. prior to administering medication;
B.  Jackson failed to return to M.J.’s room within 30 minutes to suction fluid from M.J.’s oral cavity;

C.  Jackson refused R.N.’s request to attend to M.J. and argued with R.N. regarding the care of M.J.

The Board’s allegations are based on allegations made by R.N., who was in an understandably emotional state considering that her mother was in the final stages of her life.  While we understand R.N. was distraught, the Board provided no clear evidence as to what actually occurred.


The Board’s evidence consists of two exhibits and three witnesses.  Both exhibits are virtually identical investigative reports.  The main difference between the two exhibits is that a different custodian of records signed the attached affidavit.  The investigative reports contain contradictory hearsay evidence.  Because the evidence contained within the exhibits contradicts 
itself, we find it unclear and unhelpful.  Furthermore, because it is hearsay, it is trumped by the testimony of live witnesses who were cross-examined.


The three witnesses presented were two fact witnesses, Jackson and Meyer, and an expert witness.  We found the Board’s expert witness helpful in understanding the process of administering the medications at issue.  However, of the two fact witnesses, only Jackson had personal knowledge of the events at issue.  Therefore, we find the facts according to Jackson’s testimony and do not find the facts as the Board alleges in its complaint.  Furthermore, we find that Jackson acted properly as an RN while on duty at Bertrand on June 26, 2008.

Professional Standards – Subdivision (5)


In its complaint, the Board limits its allegations to incompetency, misconduct, and gross negligence under this subdivision.  Therefore, we limit our analysis to these three issues.

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts.
  Incompetency is a “state of being.”
  Jackson acted properly as an RN while on duty on June 26, 2008.  We do not find she acted with incompetency.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Jackson acted properly as an RN while on duty on June 26, 2008.  We do not find she committed misconduct.


Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Jackson acted properly as an RN while on duty on June 26, 2008.  We do not find she committed gross negligence.

Summary


Jackson is not subject to discipline.

SO ORDERED on September 19, 2012.


                                                                ________________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner
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