Before the

Administrative Hearing Commission

State of Missouri

JAY B. JACKSON, PLSW,
)



)



Petitioner,
)




)


vs.

)

No. 03-0136 SP




)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES,
)




)



Respondent.
)

DECISION


We dismiss the petition of Jay B. Jackson and deny his motion for stay because he filed this case too late. 

Procedure


On January 29, 2003, this Commission received Jackson’s petition appealing a decision by the Department of Social Services, Division of Medical Services, dated September 3, 2002.  On March 7, 2003, Jackson filed a motion for stay.  On March 12, 2003, the Department filed a motion to dismiss the petition,
 arguing that Jackson filed the petition too late.  


Our Regulation 1 CSR 15-3.440(3)(D) provides:


Involuntary Dismissal.  Involuntary dismissal means a disposition of the case that does not reach the merits of the complaint.  Grounds for involuntary dismissal of the complaint include without limitation:

1.  Lack of jurisdiction[.]

If we have no jurisdiction to hear the complaint, we can only exercise our inherent power to dismiss it and not reach its merits.  Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  

Jackson filed his response on April 2, 2003.  The response includes a copy of what Jackson alleges is a letter dated September 18, 2002.  We do not admit the unauthenticated document into the record because there is no foundation for doing so.  However, for reasons discussed below, if we admitted it into the record, it would not change our disposition of the pending motions.

Findings of Fact

1. Jackson provides psychology/counseling services for which the Department pays under the Missouri Title XIX (Medicaid) program.  By decision dated September 3, 2003, (the denial letter) the Department determined that it had overpaid Jackson $14,587 for his Medicaid services in calendar year 2001.

2. The denial letter included the following notice:

If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission. To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier, except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition.  If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If any such petition is sent by any method other than registered mail 

or certified mail, it will be deemed filed on the date it is received by the commission. 

On September 9, 2002, the Department mailed the denial letter to Jackson.

3. On January 21, 2003, Jackson sent a letter (the petition) appealing the denial letter by regular mail.  January 21, 2003, was more than 30 days after September 3, 2002.   

4. Jackson sent the petition to the following address.  

Administrative Hearings Commission

Division of Medical Services

Department of Social Services

301 West High Street

Jefferson City, MO 65201

The street address is the building in which this Commission’s office is housed, but the petition was delivered to the Department.  

5. On January 29, 2003, the petition arrived at the office of this Commission.
  

Conclusions of Law


The two pending motions – the Department’s motion to dismiss and Jackson’s motion for stay – depend on our jurisdiction.  Because this Commission is a legislative creation, we have only such power as the legislature has given us.  State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  

I.  Motion to Dismiss

The Department argues that we have no jurisdiction to hear the petition.  Section 621.055.1
 provides:

Any person authorized pursuant to section 208.153, RSMo, to provide services for which benefit payments are authorized pursuant to section 208.152, RSMo, may seek review by the administrative hearing commission of any of the actions of the department of social services specified in subsection 2, 3, 4 or 5 of section 208.156, RSMo. 

 (Emphasis added.)  Section 208.156.2, RSMo 2000,  provides:

Any [Medicaid provider] whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo. 

(Emphasis added.)  Those provisions give us jurisdiction over the subject matter of Jackson’s petition.  

A.  The Department’s Arguments


The Department argues that we have no jurisdiction to hear Jackson’s petition because he filed it too late.  Section 621.055.1 provides in part:

The review may be instituted by the filing of a petition with the administrative hearing commission. 

Section 208.156.8, RSMo 2000, provides:

Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 and who is entitled to a hearing as provided for in the preceding sections shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file his petition for review with the administrative hearing commission[.]

(Emphasis added.)  When notice is by mail, the computation of time to appeal commences on the date of the mailing.  R. B. Indus. v. Goldberg, 601 S.W.2d 5, 7 (Mo. banc 1980).  The 30th day from the September 9, 2002, mailing date – the deadline for Jackson’s petition – was October 8, 2002.  Jackson did not meet that deadline.  

B.  Jackson’s Arguments

Jackson argues that the notice of appeal rights in the denial letter was defective.  We have held that unless notice complies with the statutory requirements, mailing does not start the filing period.  Sanford v. Director of Revenue, Nos. RS-85-1166, RZ-85-1505, [2 Mo.] St. Tax Rep. (CCH) Para. 201-140 (Mo. Admin. Hearing Comm'n, Nov. 10, 1987).  See State ex rel. St. Louis Die Casting Corp. v. Morris, 219 S.W.2d 359 (Mo. 1949).  However, the notice language in the Department’s denial letter complies with § 621.055.3, which provides:

Any decision of the department of social services that is subject to appeal to the administrative hearing commission pursuant to subsection 1 of this section shall contain a notice of the right to appeal in substantially the following language: 

If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition.  If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission.

(Emphasis added.)  

Jackson argues that the statute and thus the denial letter are ambiguous because they do not distinguish this Commission as an agency separate from the Department.  We cannot graft words onto the statute to require more notice than the General Assembly did.  "We are not to supply, insert or read words into a statute unless there is an omission plainly indicated[.]"  State ex rel. May Dep't Stores v. Weinstein, 395 S.W.2d 525, 527 (Mo. App., St.L. 1965).  

Jackson alleges that he sent a letter dated September 18, 2002, to the Department and that the letter constituted the filing of the petition.  Generally, a document is "filed" when the proper official receives it.  Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).  Section 621.205, RSMo 2000, provides:

1.  For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it. 

*   *   *

3.  The administrative hearing commission may by regulation provide for the filing of documents with the commission by electronic facsimile transmission.

(Emphasis added.)  Our Regulation 1 CSR 15-3.290(B) provides for fax filing.  However, the date on which we received the first document from Jackson was when we received the petition on January 29, 2003.  That is the date on which Jackson filed the petition with this Commission.  

Jackson argues that, on receiving his September 18, 2002, letter, the Department had a duty either to notify him of the proper procedure or to forward that letter to this Commission, and that its failure to do so constitutes a deprivation of due process.  This Commission does not have authority to decide constitutional issues.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  However, we note that (a) the denial letter had already provided the statutorily required notice; (b) Jackson’s September 18, 2002, letter does not mention this Commission;
 and (c) when Jackson did mention this Commission in the petition, we did receive it.

Jackson argues that we should apply the remedy of equitable tolling.  Administrative tribunals have no authority to propound or enforce principles of equity.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940); State ex rel. Jenkins v. Brown, 19 S.W.2d 484, 486 (Mo. 1929).

C.  Our Conclusion as to the Petition

We strictly construe statutes that permit the review of state actions, and a party may have proceedings only to the extent and in the manner the statute prescribes.  Charles v. Spradling, 524 S.W.2d 820, 823 (Mo. banc 1975).  Where the jurisdiction of a tribunal such as this Commission exists only under certain conditions or depends upon a particular mode of application, the tribunal may not act until the required conditions occur or a party properly invokes its power.  State ex rel. Robinson v. Crouch, 616 S.W.2d 587, 592 (Mo. App., S.D. 1981).  

This Commission cannot determine claims filed outside of the statutory time limit.  Springfield Park Cent. Hosp. v. Director of Revenue, 643 S.W.2d 599, 600 (Mo. 1983); City of St. Louis v. Director of Revenue, 654 S.W.2d 118, 121 (Mo. App., W.D. 1983); Cardinal Glennon Mem. Hosp. Coffee Shop v. Director of Revenue, 624 S.W.2d 115, 118 (Mo. App., W.D. 1981).  "Failure to comply with statutory time for appeal in an administrative proceeding results in a lapse of jurisdiction and loss of [the] right of appeal."  Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc 1988), cert. denied, 488 U.S. 893 (1988). 

Therefore, we grant the Department’s motion and dismiss the petition.  

II.  The Motion for Stay


Also pending is Jackson’s motion for stay.  Section 621.035, RSMo 2000, provides in part:

The administrative hearing commission may stay or suspend any action of an administrative agency pending the commission's findings and determination in the cause.  The administrative hearing commission may condition the issuance of such order upon the posting of bond or other security in such amount as the commission deems necessary to adequately protect the public interest.

Section 208.156.9, RSMo 2000, provides additional conditions for our stay order.  Because we lack jurisdiction to make findings and a determination, we deny the motion for stay.  

Summary


We grant the Department’s motion to dismiss the petition, and we deny the motion for stay.


SO ORDERED on April 10, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�The Department titled the motion as one for summary determination, but our Regulation 1 CSR 15-3.440(3) provides in part:





Summary determination includes any motion for a decision without hearing other than a consent order under subsection (C) of this section or involuntary dismissal under subsection (D) of this section.   





(Emphasis added.)  


�The Department’s affidavit states that it mailed the denial letter on September 3, 2002, but we take the date of mailing from the postmark on the denial letter’s certified mail receipt.  





�The petition may not have been delivered to us immediately, but our file does not show with certainty whether any other office received it before we did.  





	�Statutory references are to the 2002 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


�According to the unauthenticated copy attached to the response.
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