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DECISION


The license of Integrated Health Services of Cliff Manor, Inc., to operate Integrated Health Services of Kansas City at Alpine North
 as a skilled nursing facility is not subject to revocation because the Missouri Department of Health and Senior Services, Division of Health Standards and Licensure (Department) did not allege, and did not carry its burden of proving, a failure to correct deficiencies as the law requires for revocation.  

Procedure


On May 17, 2002, Alpine North filed a complaint appealing the Department’s decision to revoke its license effective June 16, 2002.  On June 3, 2002, Alpine North filed a motion for stay 

of the revocation, which we granted by order dated June 7, 2002.
  We held a hearing on November 14, 15, 19, and 21, 2002.  Diane E. Felix, with Armstrong Teasdale L.L.P., represented Alpine North.  David S. Durbin, with the Department’s Office of the General Counsel, represented the Department.  The matter became ready for our decision on March 25, 2003, when the last brief was due.

Findings of Fact

1. Integrated Health Services of Cliff Manor, Inc., operates Alpine North as a 186-bed skilled nursing facility, License No. 026599.

Resident PG

2. On April 27, 2001, Resident PG, a 98-year old woman, was discharged from the Kansas University Medical Center (KUMC) to Alpine North.

3. On April 28, 2001, she was returned to KUMC with a diagnosis of a hemorrhagic cerebrovascular accident and high blood pressure.  Her vital signs at the time of transfer were charted as follows:  blood pressure – 220/105, pulse – 87, temperature – 100.2.

4. PG’s urinalysis, dated April 28, 2001, showed “many” bacteria.  This is not definitive proof of a urinary tract infection (UTI), but it is “strongly suggestive” of one.
  KUMC did not prescribe antibiotics during PG’s hospital stay.  The specific gravity of PG’s urine was 1.025.

5. Symptoms of a UTI include:  foul-smelling and concentrated urine, generalized fatigue, frequency and immediacy of need to urinate, burning sensation when urinating, fevers, and change in eating or activity.

6. It is more likely for an elderly person to become dehydrated, so fluid intake is important.  The elderly do not concentrate urine well.  When a person becomes dehydrated, it alters his or her mental status and he or she is less likely to eat or take fluids.

7. On May 4, 2001, PG was discharged.  The KUMC discharge summary included the following instructions and disposition:  “The patient is being discharged to Alpine North extended care facility to continue physical therapy, occupational therapy and speech therapy.  Her diet is pureed.  Activity as tolerated.  Medications on discharge include Clonidine patch 0.4 mg q. week to be changed on Saturday, Cardizem 240 mg q.d.”

8. There was no mention in the discharge summary of any urinary tract problems.  KUMC did not send the hospital records to Alpine North, and this was not requested by the facility.

9. A resident care plan in a nursing home is a multi-disciplinary plan individualized for every nursing home resident.  PG’s care plan did not address urinary tract infections.

10. PG returned to Alpine North on May 4, 2001.  Her admission record reported a diagnosis of “CVA [cerebrovascular accident], Hypertension Nos, Syphilis Nos, Diarrhea.”
  Her nursing assessment includes a box to check for “UTI last 30 days.”  This box was not checked.  PG’s skin color/condition was listed as warm and dry.  Her appetite was listed as poor, and she was listed as frequently incontinent (2-3 times a week).  No other bladder symptoms were listed.

11. On the day of her admission to Alpine North, PG was charted as eating 25% of her supper.

12. PG’s assessment plan, dated May 7, 2001, stated, “Intake [greater than] 75% of meals.  Will continue to monitor wt, labs, intake & assist PRN.”

13. PG’s care plan dated May 16, 2001, directed staff to encourage fluids as an “approach” to address the “problem” of constipation.  Another problem listed was “Altered nutrition R/T poor intake/appetite.”  The “goal” to address problems was:  “Resident will maintain wt of 99# or greater and intake with [sic] be 75% or greater.”

14. PG’s Resident Assessment Protocol Summary, dated May 16, 2001, stated:  “[PG] has potential for improved continency.  Staff to assist [with] toileting & protection of skin.”

15. The monthly physician’s orders for May 2001 did not list any urinary tract problems, but ordered a clean catch urinalysis.  Physician’s Telephone Order dated May 21, 2001, ordered a clean catch urinalysis.

16. Physician Progress Notes dated May 22, 2001 stated that PG was “urinating too much” and directs staff to “watch bladder.”

17. The lab report for PG’s urinalysis collected on May 23, 2001, described PG’s urine as straw colored and cloudy in appearance, with bacteria 4+ rather than negative.

18. The lab report for PG’s urinalysis collected on May 28, 2001, showed more than 100,000 colony forming units per milliliter escherichia coli and more than 100,000 colony forming units per milliliter beta group B streptococcus.

19. Alpine North staff was aware that PG had a UTI in May 2001, and she was treated with levaquil.

20. On June 17, 2001, PG’s physician progress noted: “Recent UTI sensitive to levaquil.”

21. PG’s assessment review on August 8, 2001, stated that PG has a good appetite and intake, and stated, “Continue to monitor wt, labs, intake & assist PRN.”
  The review stated that PG was verbally abusive and resisted care in the mornings.  She was complaining of pain when forced to get out of bed.  Her appetite was listed as “good,” but it was noted that she “has to be encouraged to get up for meals.”
  No unusual bladder symptoms were noted.

22. On September 9, 2001, PG was transferred to KUMC for evaluation due to her failure to orient to family members, inappropriate statements and slurred speech.  The emergency treatment record listed a diagnosis of dehydration and change in mental status.

23. A microscopic examination of PG’s urine at KUMC showed a “few” bacteria.  A urine culture tested “no growth.”

24. PG was discharged and returned to Alpine North the same day.  The discharge summary gave instructions to push fluids.

25. Nursing progress notes dated September 9, 2001, stated that nursing staff is to push fluids and have the doctor recheck the patient and her medications.

26. On September 10, 2001, PG’s progress notes stated that she was incontinent and refused to drink fluids or eat lunch.  “Would look [at] staff when spoken to but kept head [down when] foods/fluids offered.”
  Notes stated that she ate 90% of her supper with 120 cc fluids.

27. On September 11, 2001, PG’s physician progress notes stated that PG was “very dehydrated, lethargic, not eating, recent loose stool.”  The doctor ordered:  “Will make comfort measures only, encourage liquids, check for impact.”
  The doctor also ordered a straight catheterization urinalysis.

28. PG’s nursing notes stated that a family meeting was held on September 12, 2001, due to family concerns that PG was sent to the hospital “dehydrated, soaked in urine and not cleaned before EMT picked [PG] up.”
  The family complained that on weekends, PG was left in her bed at 11:00 a.m. soaked in urine with no water in the room or a mug that was too heavy for PG to hold.

29. After this meeting, the Director of Nursing posted a sign at the nurses’ station that listed the following family requirements for care: “(1) family wants her [up] in AM, (2) don’t let her miss meals, (3) encourage fluids (especially milk), (4) must take baths per dtr, (5) resident must ambulate [with] walker qd, (6) NSG must document anything to the contrary.”

30. The lab report of PG’s urine culture, taken on September 14, 2001, reported “growth of enterococcus species quantitation:  5,000/ml.”
  PG’s doctor, Dr. Cashier, informed the nurses that this did not indicate infection.
 

31. Social Service progress notes, dated September 27, 2001, stated:  “SS was told [PG] resists bathing, getting up in A.M., toileting and clean up.”

32. Nursing notes on September 28, 2001, stated:  “[PG] consistently refuses to get out of bed in AM, refuses AM meals and fights staff when they attempt to assist her . . . . [PG] routinely does not accept getting out of bed until afternoon.”

33. Between October 2001 and February 2002, Alpine North kept a diet/nourishment consumption record for PG.  Staff did not record meals or fluids that she consumed in her room or the facility hallway.  Some meals have no documentation at all about what was consumed.  The nursing staff was not under a doctor’s orders to record PG’s intake and output.  No regulation or law requires this.

34. PG sporadically refused meals, particularly breakfast, during the fall of 2001.  For example:

· Nursing notes for October 10 and 11, 2001, stated that PG refused to eat her breakfast.  She was repeatedly charted as being alert and willing to eat her noon meal.

· On October 13, 2001, PG refused to get out of bed, but was up for her noon meal.

· Nursing notes for November 13, 2001, stated that PG resists getting out of bed in the morning, but has shown improvement in getting up for breakfast.

· On December 14, 2001, PG refused to get out of bed and refused her breakfast.

· Nursing progress notes dated December 14, 2001, stated that PG left her noon meal untouched.

PG’s nursing summary, dated December 20, 2001, stated that PG eats 75% or more of meals and that she is frequently incontinent.

35. From the records kept, PG’s intake can also be summarized on a monthly basis.  

· In October, PG’s records show 25% to 100% of each meal and between 480 to 1,000 milliliters of fluids consumed daily.

· In November, PG’s records show 25% to 100% of meals and between 480 to 840  milliliters of fluids consumed.

· In December, PG’s records show 25% to 100% of meals and between 480 to 900 milliliters of fluid consumed.

· In January PG’s records show 25% to 100% of meals and between 240 to 1,000 milliliters of fluids consumed.

36. In January 2002, PG’s family complained that she was depressed.  In response, PG’s doctor ordered Zoloft, which she started taking on January 23, 2002.  Zoloft has a possible side effect of diminishing the appetite.

37. PG’s food and fluid intake, although it had always been sporadic, declined further at the beginning of February 2002.

· For the period February 1-4, 2002, PG’s records show 25% to 100% of lunches and dinners and between 120 to 600 milliliters of fluid consumed, although there is no record of her eating breakfast on February 1 or February 4, or lunch on February 3.

· For the period February 5-8, 2002, the records show that PG ate portions of only three meals:  dinner on February 5 (80%), lunch on February 6 (25%), and lunch on February 8 (20%).  Her total fluid intake recorded for those four days was 360 ml.  By way of comparison, a can of soda contains 355 ml.

38. For the period May 4, 2001 to January 9, 2002, PG’s weight remained in a range of 108 to 116 pounds.  Her weight remained constant during November, December and January of that period.

39. The CNA (certified nurse’s assistant) Daily Skin Inspection Report for January 2002 indicated that her skin was clear.  The column “redness/site” was checked on February 1, 2, 3, 4, 7 and 8, 2002.  The area was identified by letter as instructed by the form on only one date, but the buttocks and vaginal areas were circled on the body figure picture.

40. During the first few days of February 2002, two CNAs noticed that PG’s urine was concentrated and foul smelling.
  This was not reported to the charge nurse and was not charted in the 24-hour reports.  In February 2002, the CNAs gave a verbal rather than written report to the nurse.

41. On February 2, 2002, progress notes indicated that PG was up in her wheelchair with assistance and was able to propel herself without injury, pain or discomfort.

42. On February 6, 2002, PG had a temperature of 101 degrees, and she was given Tylenol.  Her temperature was monitored and was subsequently listed as 99.4 and 99.1 degrees.  It was noted that she had no cough, congestion, or nasal drainage.  At 9:00 p.m., she was alert and cooperative, her respirations were not labored, and she denied any coughing.

43. On February 7, 2002, PG’s temperature was 98.9 degrees axillary (under the arm).  To equal an oral temperature, one degree is added.
  She was alert to verbal stimuli, her respirations were even and non-labored, and she denied any coughing.  PG’s activity progress notes stated that she had been participating in programs daily, including exercise, music programs, and spiritual services.  It stated that she ate in the dining room and visited with table mates.

44. On February 8, 2002, PG’s progress notes stated that she was unresponsive, her respirations were shallow, and her eyes were rolled back.  She had evidenced seizure activity for 1-2 minutes.
  On this date, she was transferred to North Kansas City Hospital (NKC Hospital).  At this time, she was dehydrated.

45. NKC Hospital’s emergency physician record listed the following under Clinical Impression:  seizure, dehydration, renal failure, UTI, Hypernatremia, possible CVA.  It stated that her lips were dry and that she had conjunctivitis.

46. PG’s blood urea nitrogen (BUN) was 125, which is elevated, and her creatinine was 4.5, which is very high.  This indicates dehydration or inadequate kidney function.
  Her serum sodium was 151.  The upper limit of normal is 145.
  PG’s temperature was 99.3 rectally.  To equal an oral temperature, one degree is subtracted.  PG’s blood pressure was 206/95, which is high.

47. The specific gravity of PG’s urine upon admission was 1.025.  The normal upper limit is 1.030.  This would be considered high for an elderly person because they generally have trouble concentrating urine.

48. The emergency department documentation sheet stated:  “Observed that the catapress
 protective pads were placed by nursing home on chest wall without medication discs.”

49. PG was receiving a suspended release dosage of catapress through a patch that was applied on a weekly basis.  A catapress patch is a rectangular adhesive patch that sticks to the skin.  If there is a problem with the patch sticking, a disk can be used to keep it in place.  The disk has no medication in it and does not have to be applied.

50. The history and physical report on PG stated:  “The oropharnyx
 now has moist mucous membranes, but she does have severely cracked lips indicated [sic] previous dehydrated status.”

51. PG was treated during her last hospital stay at NKC with a number of drugs, among which was Lasix, a diuretic prescribed for high blood pressure.

52. PG’s urinalysis revealed massive white blood cells, white blood cell clumps, and red blood cells.  Her albumin level on February 11, 2002 was 2.6.  The normal lower limit is 3.5.  A low albumin level is indicative of malnutrition.

53. PG died on February 16, 2002.  The NKC Hospital’s death summary listed the cause of death as:  “Severe hypotension secondary to heart failure secondary to the renal failure.”
 

54. PG’s death certificate, originally signed on February 21, 2002, was amended on November 5, 2002, to change the primary cause of death from urosepsis
 to hypotension.  Hypotension is low blood pressure.  Everyone has hypotension when they die.

Actions of the Department and Alpine North 

55. Around March 2002, Alpine North’s parent company, IHS, implemented a system called the “care delivery system.”  It consisted of a 24-hour communication log between all shifts, a call log, a master assignment sheet, and a nurse pocket work sheet.  The care delivery system was a tool designed to facilitate communication among nurses, other care providers, and 

the families at the nursing home.  It also set the policy for contacting doctors and the families of patients.

56. In April 2002, Registered Nurse Lisa McGhee conducted a complaint investigation for the Department concerning PG.  On April 18, 2002, McGhee held an exit conference with Alpine North.  At the time of the exit conference, Alpine North had changed the way the staff reported on the dietary intake sheets.  The books were kept in the hall, and the charge nurses were responsible for recording the dietary intake on the diet sheet.
  The outcome of McGhee’s exit conference was the Statement of Deficiencies dated April 25, 2002.  The statement of deficiencies/plan of correction (SD) noted that the violation level had been lowered from “J” – Immediate and Serious Jeopardy Level, to “D” – which would not be granted if there were any actual harm posed to patients.

57. The SD stated that Alpine North violated nursing home regulations by failing to “assess, identify and treat acute signs and symptoms of a urinary tract infection and dehydration” for PG.
  It also stated:

At the time of the complaint investigation, the violation was coded at a “J”, Immediate and Serious Jeopardy level.  By 4/18/02, the facility had implemented measures that adequately addressed the jeopardy by providing documentation that the dietary intake records had been reviewed in the daily clinical reviews for the last month.  The DON [Director of Nursing] had not followed facility policy and she had been replaced.  The current DON was reviewing the diet intake records daily.  On 4/18/02, at 2:00 P.M., all nursing staff attended mandatory inservice to review investigation findings, proper use of the 24 hour report, documentation requirements and reporting of changes in resident condition, use of the care delivery form, and documentation requirements for resident’s [sic] with decreased dietary and fluid intake.  Review of daily clinical review records showed appropriate follow through for residents who had consumed less 

than 75 % of meals in the last week.  The grid placement was lowered to a “D” level.  This statement does not denote that the facility has complied with Section 198.026.1 RSMO, regarding prompt remedial action for a violation of a Class I standard.  See below for remaining deficient practice:

As of the 4/18/02, exit conference, the facility failed to do the following:

--Develop a written policy and implement a system to ensure accurate and pertinent information communication between all levels of the nursing staff.

--Develop written policy and implement a system for physician or family notification and ensure response follow through.

--Develop written policy and implement a system to ensure the charge nurses responsible for resident care are provided accurate dietary and fluid intake information.

58. By letter dated May 2, 2002, the Department notified Alpine North that it was revoking its license.
  The letter stated:

SLCR has reviewed the facility’s record, the cited violations and the circumstances and has determined to revoke your license to operate IHS of Kansas City at Alpine North, a 186-bed Skilled Nursing Facility.  This revocation is based on the fact that the operator has failed or refused to comply with Class I standards pursuant to Section 198.085, RSMo, as exhibited by the Class I violations listed in the enclosed Statement of Deficiencies.  See Section 198.036.1(1), RSMo.

Neither the revocation letter, the SD, nor the Department’s answer referred to any other incident or client.

Conclusions of Law 


We have jurisdiction to hear the complaint.  Section 198.039
 provides:


1.  Any person aggrieved by an official action of the department either refusing to issue a license or revoking a license may seek a determination thereon by the administrative hearing 

commission pursuant to the provisions of section 621.045, RSMo, et seq., except that the petition must be filed with the administrative hearing commission within fifteen days after the mailing or delivery of notice to the operator.  It shall not be a condition to such determination that the person aggrieved seek a reconsideration, a rehearing or exhaust any other procedure within the department.

*   *   *


3.  The administrative hearing commission shall make the final decision as to the issuance or revocation of a license. . . .

Our task is to remake the decision that Alpine North has appealed.  Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  That decision is whether to revoke Alpine North’s license.  We can only make that decision by applying existing law to the facts we find.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  The Department has the burden of proof.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  
I.  Applicable Law


The law governing a skilled nursing care facility is in Chapter 198, RSMo.  Section 198.036.1(1) states:


1.  The department may revoke a license in any case in which it finds that the operator:


(1) Failed or refused to comply with class I or II standards, as established by the department pursuant to section 198.085; or failed or refused to comply with class III standards as established by the department pursuant to section 198.085, where the aggregate effect of such noncompliances presents either an imminent danger to the health, safety or welfare of any resident or a substantial probability that death or serious physical harm would result;

*   *   *


(3) Knowingly acted or knowingly omitted any duty in a manner which would materially and adversely affect the health, safety, welfare or property of a resident[.]

*   *   *


2.  Upon revocation of a license, the director of the department shall so notify the operator in writing, setting forth the reason and grounds for the revocation.  Notice of such revocation shall be sent either by certified mail, return receipt requested, to the operator at the address of the facility, or served personally upon the operator.  The department shall provide the operator notice of such revocation at least ten days prior to its effective date. 

The category of standards is set forth in § 198.085:

In establishing standards for each type of facility, the department shall classify the standards into three categories for each type of licensed facility as follows:


(1) Class I standards are standards the violation of which would present either an imminent danger to the health, safety or welfare of any resident or a substantial probability that death or serious physical harm would result;


(2) Class II standards are standards which have a direct or immediate relationship to the health, safety or welfare of any resident, but which do not create imminent danger;


(3) Class III standards are standards which have an indirect or a potential impact on the health, safety or welfare of any resident.


The Department cited Alpine North with violation of Regulation 19 CSR 30-85.042(66), which provides:

Each resident shall receive twenty-four (24)-hour protective oversight and supervision.

and Regulation 19 CSR 30-85.042(67), which provides:

Each resident shall receive personal attention and nursing care in accordance with his/her condition and consistent with current acceptable nursing practice.


The Department argues that Alpine North violated the regulations cited above by failing to “assess, identify and treat acute signs and symptoms of a urinary tract infection and dehydration” for PG.
  If a failure or refusal to comply is of the gravity described in § 198.036, then the language of that statute, taken alone, implies that the Department may revoke Alpine North’s license when it finds one such failure.


However, § 198.026 sets forth a detailed procedural itinerary leading to the notice of noncompliance.  It includes an exit interview, a statement of deficiencies, a plan of correction, and a reinspection:


1.  Whenever a duly authorized representative of the department finds upon an inspection of a facility that it is not in compliance with the provisions of sections 198.003 to 198.096 and the standards established thereunder, the operator or administrator shall be informed of the deficiencies in an exit interview conducted with the operator or administrator or his designee.  The department shall inform the operator or administrator, in writing, of any violation of a class I standard at the time the determination is made.  A written report shall be prepared of any deficiency for which there has not been prompt remedial action, and a copy of such report and a written correction order shall be sent to the operator or administrator by certified mail or other delivery service that provides a dated receipt of delivery at the facility address within ten working days after the inspection, stating separately each deficiency and the specific statute or regulation violated. 


2.  The operator or administrator shall have five working days following receipt of a written report and correction order regarding a violation of a class I standard and ten working days following receipt of the report and correction order regarding violations of class II or class III standards to request any conference and to submit a plan of correction for the department’s approval which contains specific dates for achieving compliance.  Within five working days after receiving a plan of correction regarding a violation of a class I standard and within ten working days after receiving a plan of correction regarding a violation of a class II or III standard, the department shall give its written approval or rejection of the plan.  If there was a violation of any class I standard, immediate corrective action shall be taken by 

the operator or administrator and a written plan of correction shall be submitted to the department.  The department shall give its written approval or rejection of the plan and if the plan is acceptable, a reinspection shall be conducted within twenty calendar days of the exit interview to determine if deficiencies have been corrected.  If there was a violation of any class II standard and the plan of correction is acceptable, an unannounced reinspection shall be conducted between forty and ninety calendar days from the date of the exit conference to determine the status of all previously cited deficiencies.  If there was a violation of class III standards sufficient to establish that the facility was not in substantial compliance, an unannounced reinspection shall be conducted within one hundred twenty days of the exit interview to determine the status of previously identified deficiencies. 


3.  If, following the reinspection, the facility is found not in substantial compliance with sections 198.003 to 198.096 and the standards established thereunder or the operator is not correcting the noncompliance in accordance with the approved plan of correction, the department shall issue a notice of noncompliance, which shall be sent by certified mail or other delivery service that provides a dated receipt of delivery to each person disclosed to be an owner or operator of the facility, according to the most recent information or documents on file with the department.

(Emphasis added.)  Subsection 3 clearly provides that a notice of noncompliance – the document by which the Department determines that a facility is not in substantial compliance with the standards – issues on reinspection.  


In Villines v. Division of Aging, 722 S.W.2d 939 (Mo. banc 1987), the court stated that we must reach § 198.036’s “failed or refused to comply” standard by § 198.026’s procedure.  Citing language from both §§ 198.026 and 198.036, it described the process as “the statutory scheme of inspection, correction and reinspection.”  Id. at 944-45.

II  The Department’s Case.


The Department did not plead that it ever conducted a reinspection of Alpine North, and our decision is confined, by constitutional law, to the charges set forth in the Department’s answer.


The due process provisions of the Missouri Constitution and the United States Constitution require the Department to give Alpine North sufficient notice of the charges against its license so that it may prepare a defense against them.  In a licensing case, that notice must include the conduct alleged and the law argued to allow revocation for that conduct.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  When the licensee files an appeal from an agency decision, such notice must appear in the answer.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  Our Regulation 1 CSR 15-2.380(3) (eff. July 30, 2001) 
 incorporated that requirement:

An answer filed by an agency . . . shall –

(A) Describe any conduct that is cause for discipline or denial of an application for licensure with sufficient specificity to enable petitioner to prepare for hearing;


(B) State which provisions of law provide the legal basis for discipline [.]

This is no mere technicality of pleading; without such notice, a finding of cause for revocation “cannot stand,” Duncan, 744 S.W.2d at 539, at least if there is prejudice to the licensee’s defense.  Ballew, 670 S.W.2d at 103.  


The Department’s answer, in its entirety, states the following:

1.  Admit.

2.  Admit.

3.  Admit.

4.  Admit.

5.  Admit.

6.a.  Deny.

6.b.  Deny.

6.c.  Deny.

6.d.  Deny.

6.e.  Deny.

7.  Admit.  

The Department’s pleading only identified the parties, acknowledged this Commission’s jurisdiction, and authenticated the copy of the Department’s notice of noncompliance attached to the petition.  Thus, that notice constitutes Alpine North’s only notice of the charges against it.  


At the hearing, the Department sought to introduce evidence about surveys and Alpine North’s history prior to April 2002, which the Department used in making its decision as to the level of discipline to impose.  It also cited § 198.036.1(3), which allows discipline if an operator:

Knowingly acted or knowingly omitted any duty in a manner which would materially and adversely affect the health, safety, welfare or property of a resident[.]

We consider those issues below.

A.  Prior Surveys and Facility History


The Department sought to introduce evidence of prior surveys and facility history at the hearing over Alpine North’s objection.  Although all parties agreed that Alpine North had taken corrective measures after the death of PG, there was also a significant amount of testimony about whether Alpine North had truly “corrected” the problems that led to PG’s death.  Lois Kollmeyer, the director of the Division of Long Term Care Regulation for the Department, testified that “[t]hey had corrected these problems in the past and had the problem repeated.  So it’s not that we’re putting corrective actions in place therefore things are fine now.  I couldn’t be confident that that was the case because they had already had a chance to correct.”
  She also stated that, in making the decision to revoke:  

[t]he problems that occurred during that inspection in April was very similar to problems they had had in the past both with the fact that the diagnosis of urinary tract infection was significant in one of the issues and the other, although not a urinary tract infection, related to the facility’s lack of proper response in caring for a resident.  This led me to decide that the facility had had chances in 

the past to correct their problems and weren’t able to or didn’t maintain corrective action.


The Missouri Supreme Court has stated that a nursing home’s prior history could be considered when making the decision as to the level of discipline to impose.  Friedman v. Division of Health, 537 S.W.2d 547 (Mo. banc 1976).  The Court stated:

Violations of rules and regulations in prior years may well have . . . a direct bearing on how the nursing home is operating today. . . .  An isolated or occasional dereliction is one thing, but a chronic state of poor housekeeping and patient care is much different.  Such a state of prior facts is not remote and irrelevant to consideration of whether there is compliance with a set of standards as prescribed by rules and regulations.

Id. at 551.

The division is not restricted to evidence of current noncompliances when it is considering the appropriate remedy – revocation, suspension, or other remedial orders.  In order for the division to carry out its supervisory function, it must be allowed to consider the established relevant past conduct of the licensee shown by its records and admitted into evidence when deciding upon what sanction should be imposed consequent to a finding of current noncompliances.

Ringwald v. Division of Health, 537 S.W.2d 552, 555-56 (Mo. banc 1976) (citation omitted).


However, Ringwald and Friedman, cited by the Department to support its contention, were based on a prior statute that did not contain the current statute’s procedure of inspection, notice of deficiency, plan of correction, and reinspection.  Whether or not the Department could have considered the facility’s past history in making the decision to revoke, Alpine North is correct that it was entitled to notice of all the reasons for revocation.  Section 198.036.2 states that “[u]pon revocation of a license, the director of the department shall so notify the operator in writing, setting forth the reason and grounds for the revocation” (emphasis added).  “There is 

no question that a licensee is entitled to receive notice of the reasons for the proposed revocation.”  Ringwald, 537 S.W.2d at 556.  Therefore, we sustain Alpine North’s objection.
  

B.  Section 198.036.1(3)


Alpine North argues that we cannot consider whether it is subject to discipline under this subdivision because the Department’s revocation notice did not list it as a cause for discipline.  We agree.  Section 198.036.2; Ringwald, 537 S.W.2d at 556; Duncan, 744 S.W.2d at 539; 

§ 198.036.2.  

III.  Compliance with Class I Standards

Thus, whether Alpine North’s license is subject to discipline will be confined to a determination of whether the facility “failed or refused to comply” with Class I standards pursuant to § 198.085, RSMo, as exhibited by the Class I violations listed in the enclosed Statement of Deficiencies.  See § 198.036.1(1), RSMo.”
  The Department argued at the hearing that this failure was manifested primarily by lapses in proper nursing care:  that the catapress patch applied to PG for blood pressure control did not contain its medication and that PG suffered from dehydration and an untreated UTI that caused her death.

A.  Catapress Patch


Although the Statement of Deficiencies does not mention the catapress patch, the Department argued at hearing that it had not been properly applied to PG and was also evidence of inadequate nursing care from Alpine North.  The NKC Hospital emergency department documentation sheet states that emergency personnel observed that the catapress protective pads were placed by Alpine North on the chest wall without medication disks.  Dr. Mehr, the Department’s expert witness, testified that this means that PG was not receiving her catapress, 

which is a blood pressure medicine, and that one of the possible explanations for PG’s blood pressure elevation is that she was not receiving her medication.  However, Dr. Kauk, the Medical 

Director of Alpine North, testified that the medication is not in the disk at all, but in the patch, and that the disk is only used as necessary to secure the patch.


PG’s blood pressure was very high on February 8, 2002, when she was admitted to NKC Hospital, which suggests that her catapress patch might not have been properly applied.  Although there was extensive testimony about the catapress patch, it was so contradictory and confusing that we do not have enough information to make a finding that PG was not receiving her catapress, and thus cannot find cause to discipline Alpine North for this reason.

B.  PG’s Untreated UTI

The Department’s position is that Alpine North should have been on notice that PG was in serious need of medical attention for a UTI no later than February 5 or 6, 2002, because her food and fluid intake had dropped significantly, she manifested the physical symptoms of a UTI, and she had a history of UTIs.

1.  PG’s Intake


Mehr testified that Alpine North staff should have checked PG for a UTI no later than February 5 or 6, 2002, because of the “dramatic change in her diet and fluid pattern.”
  Alpine North argues that there was no dramatic change.


The meal consumption records show that PG refused breakfast on February 5, 2002, lunch on February 6, and breakfast on February 7 and 8.  We agree with Alpine North that PG had a history of refusing her morning meals and refusing to get out of bed in the morning.  What 

might be considered unusual is that the documentation shows that PG consumed only portions of three meals in a four-day period.  It is more disturbing that staff recorded PG’s total fluid consumption from February 5, 2002, to February 8, 2002, as 360 cc, when a can of soda contains 

355 cc.  If staff allowed a resident to consume this little liquid in three days without some intervention measure, a standard of care violation might be found even without expert testimony.  Hart v. Steele, 416 S.W.2d 927, 932 (Mo. 1967) (Expert testimony is not necessary “where the want of skill or lack of care is so apparent as to be within the comprehension of laymen and requires only common knowledge and experience to understand and judge it.”).


Alpine North argues that the consumption report does not reflect all of the fluid a resident drank.  Fluids consumed at the water cooler and during activities were not charted.  Fluids given with medication were not charted.  When PG ate or drank in her hall rather than the dining room, the information was not charted.  If she refused her meal when offered, but ate later, it would not necessarily be on the consumption report.  If Alpine North had been required to keep an accurate record of PG’s intake, this is clearly a substandard method of doing so.


Alpine North had orders from the doctor to “push fluids.”  This is not an order for strict intake/output recording.  Alpine North was not required by order, regulation, or standard to document PG’s consumption.  Alpine North chose to record her intake in a manner that seems functionally useless, but we accept Alpine North’s assertion that the consumption records do not necessarily reflect all of PG’s intake for the first week of February 2002, and thus are not irrefutable proof of what PG actually consumed.

2.  Physical Symptoms


The Department’s witness Lisa McGhee testified that the reddened skin and concentrated, foul-smelling urine were not normal for PG, and in the first few days of February the condition should have been communicated to the charge nurse.  McGhee testified that “the development of 

the fever on top of that, the resident’s general weakness and refusal to eat and to drink, those are all new developments that should have sent up red flags that something was wrong with this lady.”

a.  Reddened Perineum Area


There is documentation of the reddened perineum area in the CNA’s daily skin inspection sheets, and this is one sign of a UTI.  The Department’s witness, Registered Nurse Lois Kollmeyer, testified that there are other reasons than a UTI that the area could have been reddened, including poor hygiene, a yeast infection, or pressure.

b.  Foul Smelling Urine


There is some controversy as to whether PG had foul-smelling urine during the first week of February 2002.  No one testified that PG’s urine was foul smelling, and there was no record of this in PG’s records.  This information was reported to the Department in April 2002 by two nurse’s assistants who had cared for PG.  Other CNAs did not mention anything unusual about the smell.


Kauk testified that the most common reason for foul-smelling urine is that it is highly concentrated.
  This is a sign of dehydration.  However, there is evidence that PG’s urine was highly concentrated when she was discharged from KUMC in May 2001, as it was when she was 

admitted to NKC Hospital in February 2002.  Kollmeyer testified that renal insufficiency or renal failure can also cause foul-smelling urine.
  Registered Nurse Shelia Harris-Williams, Alpine North’s Director of Nursing, testified that foul-smelling urine can be caused by other things than a UTI, such as a vaginal problem or something the patient had eaten.

c.  Temperature


The Department argues that PG’s temperature was an indication that the Alpine North staff should have further investigated the possibility of a UTI.  PG’s temperature on February 6, 2002, was 101 degrees.  Staff gave her Tylenol, and her temperature dropped to 99.1.  Then on February 7, 2002, PG’s temperature was 98.9 axillary (99.9 oral).  Kauk testified that this is a low grade fever and, absent signs of distress in the patient, treatment with Tylenol was appropriate.  He testified that this condition would not have warranted a battery of tests.
 
d.  Burning


Burning and pain upon urination are symptoms that frequently occur with UTIs.  There is no evidence that PG was experiencing pain or burning either before or after urination.

3.  Past History of Urinary Tract Infections


The Department argues that Alpine North should have been more diligent and alert to possible urinary tract problems because of PG’s history of UTIs.  Mehr testified that PG’s records while hospitalized at KUMC in April and May of 2001, show that she may have had a UTI at the time.  However, this was not listed as something that she was diagnosed with or treated for.  There is no evidence that Alpine North had access to the urinalysis report.  The 

Department argues that both a hospital and a residential care facility share the duty to transfer records, but it is clear that the records were not shared in this case.


Myers testified that the urinalysis taken on September 14, 2001, showed an infection; another Department witness testified that this level would not necessarily indicate an infection.  Staff showed the results to PG’s doctor, and he made the decision not to treat at that level, a decision that Kauk supported in his testimony.  No physician order sheet lists UTI as a diagnosis.


The Department cannot argue that the notation in PG’s May 16, 2001, care plan that states “push fluids” is sign of a UTI, because the reason for pushing fluids was PG’s constipation.  Alpine North was aware of one UTI for PG, from a urine sample collected on 

May 28, 2001.  Kauk testified that knowledge of one UTI in a patient’s history would not be enough to warrant increased scrutiny.
4.  Intake, Symptoms and History Considered Together


Alpine North proffered potential causes other than a UTI for each of the above signs and symptoms and argues that they do not prove that it failed or refused to comply with Class I standards, which are defined as follows:

Class I standards are standards the violation of which would present either an imminent danger to the health, safety or welfare of any resident or a substantial probability that death or serious physical harm would result[.] 

Section 198.085(1).  The Department admits in its brief that “perhaps” none of these factors standing alone would have been enough to require Alpine North to take action, but argues that, taken together, Alpine North should have noted and addressed the symptoms before PG became unresponsive.  We agree.


Mehr testified that based on all of PG’s symptoms, Alpine North should have “been alert to the possibility of urinary tract infections as well as the possibility of dehydration . . . .”
  We base our finding that PG was dehydrated on the expert testimony rather than on Alpine North’s incomplete record of PG’s intake.  


Mehr testified that he could tell that PG was dehydrated on February 8, 2002, when she entered NKC Hospital because her serum sodium level was high.  He testified that when the sodium level goes up, it is an indication that water has left the body.  He also stated that a high BUN-to-creatinine ratio is very suggestive that the patient is dehydrated.  Kauk testified that PG’s BUN and creatinine levels at the time she was admitted to NKC Hospital were more indicative of severely impaired renal function than dehydration.


Mehr testified that the specific gravity level of PG’s urine when she entered the hospital was very high for an elderly person, and this is an indication of dehydration and a UTI.  However, he admitted that PG had the same specific gravity and a urinalysis showing “many” bacteria when she was discharged from KUMC to Alpine North in April 2001.  She did not have a UTI diagnosis and was discharged without antibiotics at that time.


Mehr’s opinion was that PG was suffering from dehydration and a UTI, and testified as follows:

Q:  Could there have been a relationship between her UTI and dehydration and the seizure she had –

A:  Certainly.

Q:  -- on the 8th?

A:  Certainly.  The electrolyte abnormalities, as well as if there was any derangement in oxygenation because of the serious illness could have, either one of them could have led to the seizures.

Q:  Could there have been a possible relationship between the entry to UTI and the dehydration and a possible myocardial infarction?

A:  Certainly.  Again, you have a frail older person who has sustained a significant insult and any number of complications could result in terms of other body systems failing.


The expert testimony differs, but the admission records at NKC Hospital list PG’s dehydration as one of her principle diagnoses at the time of admission.  Those records also indicate that PG was treated with intravenous Lasix, which Mehr admitted would not be appropriate for a dehydrated patient, but he stated that the drug may have been given for PG’s hypertension.  NKC Hospital’s notes also refer to PG’s dry lips and dried blood around her lips and in her oral cavity.


In addition to being dehydrated, Mehr testified that PG’s low albumin level on February 11, 2002, is “strongly suspicious” evidence that she was malnourished at the time she entered the hospital from Alpine North.  Alpine North’s expert, Registered Nurse Lisa Myers, testified that albumin is not the best indicator of malnutrition in the elderly population because this group generally has a lower albumin level.
  She testified that it is possible for a patient to have a low albumin level even if he or she is eating all meals.


Alpine North also argues that any decrease in PG’s appetite during the first week of February 2002 would not necessarily have been an indicator of illness such as a UTI, but a side effect of the Zoloft she had started taking on January 23, 2002.


Despite those arguments, based on the record before us, we believe that from February 5-8, 2002, PG drank very little, ate very little, and had a fever, a reddened peri area, and foul-smelling urine.  On February 8, 2002, when she was admitted to the hospital, she was dehydrated and malnourished.  All of these factors should have been considered when treating PG, and the testimony was that they were not.


Alpine North’s care of PG was deficient mainly in its method of recording fluid intake and its method of transmitting information between staff.  As noted above, the haphazard method of recording fluid intake rendered the data collected useless in determining how much PG was actually drinking.  The staff who noticed the physical symptoms such as the reddened peri area and foul-smelling urine did not communicate with the nurses, and the information was not charted or brought to the attention of a doctor.  Thus, no one had full information about all of the symptoms PG was exhibiting, symptoms that should have resulted in different care.


We find that Alpine North’s care of PG allowed her to suffer too long from dehydration and an untreated UTI.  In that respect, it did not comply with Class I standards.

IV.  Failure to Correct Violations


Throughout the hearing, the Department attempted to distinguish its investigation into PG’s death from its contemporaneous survey of Alpine North.  If the Department is implying that this distinction makes any difference with respect to the statutory standard for revoking a license – failure to correct on reinspection – then its argument must fail.  The statutes dealing with revocation use only the terms “inspection” and “reinspection.”  Moreover, the reinspections required by § 198.026.2 and .3 must occur no later than 120 days of the exit interview.  The statutes make an exception only for “an imminent danger to the health, safety or welfare of any resident or a substantial probability that death or serious physical harm would result” under 

§ 198.029, which the Department apparently decided did not exist.  On the contrary, the Department did almost everything it should do when it finds no “imminent danger to the health, safety or welfare of any resident or a substantial probability that death or serious physical harm would result” – it held an exit interview, issued a statement of deficiencies, and reviewed the plan of correction.  It did not conduct the statutorily require reinspection before revoking the license.  


The Department found that, despite its corrective actions, Alpine North still was not in substantial compliance with Class I standards at the time of McGhee’s exit interview because it had failed to do the following:

· Develop a written policy and implement a system to ensure accurate and pertinent information communication between all levels of the nursing staff.

· Develop written policy and implement a system for physician or family notification and ensure response follow through.

· Develop written policy and implement a system to ensure the charge nurses responsible for resident care are provided accurate dietary and fluid intake information.

The SD cited these as continuing Class I violations.


The Department treated the inadequate care deficiency as a “J,” which signifies imminent danger and allows an immediate notice of noncompliance under § 198.029.  However, on April 18, 2002 – the date of the inspection’s end, the exit interview, the statement of deficiencies, and the plan of corrections – the Department decided that the deficiency was merely a “D,” which signifies no imminent danger and does not allow an immediate notice of noncompliance under § 198.029.  The Department was thus left only the inspection/notice/correction/reinspection procedure of 

§ 198.026.  

The Department’s evidence – its inspector’s testimony and its documents – shows that it treated April 18, 2002, as the date of the inspection’s conclusion, the exit conference, the statement of deficiencies, the plan of corrections, and the reinspection.
  It cites the failure to have three written policies as a “continuing” deficiency.  The record does not show that Alpine North ever received notice of that deficiency on any date other than the inspection/notice/ correction date of April 18, 2002.  In other words, the Department has not shown that:

following the reinspection, the facility is found not in substantial compliance with sections 198.003 to 198.096 and the standards established thereunder or the operator is not correcting the noncompliance in accordance with the approved plan of correction

as the Department must do under § 198.026.3, which is the only revocation provision that its pleadings allow us to apply.


Even if the failure to have three written policies as a “continuing” deficiency were grounds for revocation, we have found that there was no such failure.  Harris-Williams testified 

about the policies that were in place at the time of the exit conference.  The facility had a system in place called the care delivery system.  It consisted of a 24-hour communication log between 

all shifts, a call log, and a nurse pocket work sheet.  It also addressed communication between the staff and the patient’s doctor and family.  At the time of the exit conference, Alpine North had changed the way the staff reported on the dietary intake sheets.  The books were kept in the hall, and the charge nurses were responsible for recording the dietary intake on the diet sheet.


Thus, by April 18, 2002, the time of the investigation’s exit conference, Alpine North had put into place a system that addressed the issues of nursing staff communication, physician and family notification, and responsibility for monitoring resident intake.  It may not have been a “written policy,” as cited in the SD, but failure to have written policies is not a reason to revoke a license.  The cited regulatory violation in the SD is failure to provide residents with 24-hour protective oversight and supervision, and the necessary personal attention and nursing care.  The concerns that led to the finding of this regulatory violation were addressed.  

As we stated earlier, we were not able to consider any evidence of prior surveys or prior violations by Alpine North because the Department did not provide notice to the facility of those reasons for revocation.  We may consider only the admissible record before us, which shows that although a Class I violation occurred in the treatment of PG, the facility took steps to correct the conditions leading to that violation by the time of the exit conference in April.  

The law requires this Commission to make its decision on the record that the parties make.  When the Department presents no evidence of a failure to correct upon reinspection, or when the Department agrees that there has been no substantial noncompliance,
 this Commission decides the case on those facts.  Under those scenarios, the outcome is predictable. 

Summary

The Department has not carried its burden of proving its charge that Alpine North failed or refused to comply with standards of care because it presented no evidence that Alpine North was not in substantial compliance on reinspection, as the law requires. 


SO ORDERED on July 14, 2003.


______________________________


KAREN A. WINN


Commissioner
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�The outcome of this case might have been different under legislation proposed, but not passed, in 2003.  Senate Bill 42 (92nd Gen. Assem., 1st Reg. Sess.), proposed the following amendments to § 198.036.1:





The department may revoke a license in any case in which it finds that the operator: 





(1) Failed or refused to comply with class I or II standards, as established by the department pursuant to section 198.085 or where the operator was cited for failure to comply with a particular class I standard on two different occasions within a twenty-four month period . . . [;]





(emphasis added) and § 198.039.3:





The administrative hearing commission shall make the final decision as to the issuance or revocation of a license based upon circumstances as they existed at the time of the alleged deficiencies and not based on circumstances and conditions as they existed after the time of the decision not to issue or revoke a license.  Any person aggrieved by a final decision of the administrative hearing commission, including the department, may seek judicial review of such decision by filing a petition for review in the court of appeals for the district in which the facility is located. . . .





(Emphasis added.)  Those provisions would have allowed the Department to revoke a license under certain circumstances based on conditions at the time of inspection rather than after correction and reinspection.


	�See EBG Healthcare II v. Department of Health & Senior Services, No. 01-1610 DA (Mo. Admin. Hearing Comm’n Aug. 21, 2002)
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