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)
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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On October 14, 1998, In Home Health Care of Festus (In Home) filed a complaint appealing the decision of the Department of Social Services, Division of Medical Services (Department) that In Home had been overpaid by Medicaid in the amount of $50,957.06.  This Commission held a hearing on December 28, 1999 and March 16, 2000.  The matter became ready for our decision on June 28, 2000, when the last brief was due.

Findings of Fact

1. In Home is a provider of in-home services under the Title XIX Medicaid program.  In Home provided personal care and homemaker chore services to clients from March 1997 through June 1998, when it ceased doing business.

2. Lloyd Redwine was the president of the corporation, Deborah Copeland was the manager, and Mandy Hurtgen and Charity Edgar were employees of In Home.

3. On January 18, 1997, Redwine, acting as the president of In Home, entered into a Medicaid Provider Agreement with the Division of Medical Services to provide in home services under the Title XIX Medicaid Program to clients in a particular geographic area.

4. Paragraph 1 of the contract
 provides in relevant part:

I (the provider) will comply with the Medicaid manual, bulletins, rules and regulations as required by Division of Medical Services and the United States Department of Health and Human Services in the delivery of services and merchandise and in submitting claims for payment.  I understand that in my field of participation I am not entitled to Medicaid reimbursement if I fail to so comply[.]  

(Emphasis added.)

5. Paragraph 6 of the contract provides in relevant part:  

All providers are required to maintain fiscal and medical records to fully disclose services rendered to Title XIX Medicaid recipients.

These records shall be retained for five (5) years, and shall be made available on request by an authorized representative of the Department of Social Services or the U.S. Department of Health and Human Services.  Documents retained must include all records and documents required by applicable regulation and Medicaid manual and bulletin provisions.  Failure to submit or failure to retain documentation for all services billed to the Medicaid Program may result in recovery of payments for Medicaid services and may result in sanctions to the provider’s Medicaid participation[.] 

(Emphasis added.)

6. Prior to their start-up, Medicaid home health care providers are given a packet of information that includes the Missouri Homemaker Chore Manual, the Personal Care Manual, relevant sections of the Code of State Regulations, and Medicaid Bulletins.  Copeland received this packet.

7. The Missouri Medicaid Personal Care Provider Manual,
 (effective October 1992) states:

The provider shall maintain a recipient case record including records of service provision for each recipient.  The recipient record is confidential and shall be protected from damage, theft and unauthorized inspection.   It shall be maintained in a central location, and shall contain at least the following: . . . the recipient’s service log sheets that contain the personal care aide’s name, the recipient’s name, dates of service delivery, time spent and activities performed on each date, and the recipient’s signature for each date of service.  If the recipient cannot write, his or her mark (X) shall be witnessed by at least 1 person who may be the personal care aide.  Each provider agency may design its own service log sheet, but all paid units of service must be documented.  If these documents are not maintained in the recipient’s case record, they must be readily available for monitoring or inspection by the Department of Social Services[.]

8. The Missouri Medicaid Homemaker Chore Manual, effective January 1990, has substantially similar language.

9. The Medicaid Bulletin dated March 1, 1995 states:

Medicaid providers must keep adequate documentation of services billed to Medicaid.  Requirements for adequate documentation are described in the Medicaid Personal Care Provider Manual, Section 13, page 13-17 and 13-18.  Documentation must include:  

· The date of the service

· The time spent providing the service

· A description of the service

· The name of the caregiver who provided the service

· The recipient’s name and Medicaid number

For each date of service, the signature of the recipient or signature of another responsible party or the mark of the recipient, witnessed by at least one person. 

10. In January 1997, Copeland attended a training session held by the Department.  The session lasted several hours, and Copeland left with a packet.  The packet did not contain any required or suggested time sheet samples.

11. Cheryl Holland conducted the January 1997 training session.  She stressed the importance of documenting, and emphasized that time sheets were required to be made and retained.  One of the printouts she distributed, Preparing the Monitoring Visit, states:  “The 3 most important things to remember are:  DOCUMENT    DOCUMENT    DOCUMENT    If it’s not written down --- it wasn’t done!!!”

12. In December 1997, Holland performed a site visit at In Home.  She found no time sheets and found that Copeland was not qualified to be a supervisor.  She instructed Copeland and another employee about required documentation, and showed them how to set up a time sheet.

13. In July 1998, Randy Walton performed an on-site audit of In Home.  He asked several times to see every record.  He photocopied the records provided.  No original In Home documentation was taken away from the premises.

14. In Home employees did not fill out time sheets on all services provided to clients.  In Home billed the Department for dates of services without having time sheets that documented the services.  In several cases, where time sheets exist, In Home billed for more time than shown on the sheets.  In Home did not retain required documentation.

15. The Department does not mandate a particular form for time sheets.  The Department currently provides samples, but will accept any type of documentation as long as it contains the required information.

16. A Department of Social Services, Division of Aging, Supervisory Monitoring and Delivery Log (DA 220) is a monthly compilation that lists the patients’ names and total hours to be billed.  It identifies clients who failed to receive at least 80% of the authorized services.

17. DA 220 sheets are not acceptable substitutes for time sheets.  DA 220 sheets do not list specific dates of service, actual time spent, the name of the aide that provided the services, tasks provided, or client signature attesting that the work was done.

18. By letter dated September 21, 1998, the Department notified In Home that it had been overpaid $50,957.06 due to improper documentation.  This amount was changed at the hearing to $50,670.50.

19. In Home was overpaid by the Department because it submitted bills for services for which there were no time sheets, or the time sheets reflected fewer than the billed hours.  In Home was overpaid as follows:


Date of Services as Billed to DMS
Units Overpaid


Client L.B.


April 1997
18


May 1997
127


June 1997
42


July 1997
138


August 1997
138


September 1997
134


October 1997
138


November 1997
132


December 1997
110


January 1998
108


February 1998
74


March 1998
74


April 1998
80


May 1998
49


Client W.B.


May 1997
6


June 1997
24


July 1997
27


August 1997
27


September 1997
27


October 1997
21


November 1997
24


December 1997
3


January 1998
22


February 1998
25


March 1998
20


April 1998
9


May 1998
19


Client J.F.


April 1997
12


Client G.F.


September 1997
10


October 1997
15


Client F.H.


June 1997
27


July 1997
27


August 1997
27


September 1997
27


October 1997
27


November 1997
24


December 1997
27


January 1998
27


February 1998
20


March 1998
22


Client R.H.


April 1997
11 + 1 unit RN visit 


May 1997
29 + 1 unit RN visit 


June 1997
9


July 1997
30 + 1 unit RN visit 



w/o record (RN)


August 1997
30 + 1 RN


September 1997
30 + 1 RN


October 1997
30 + 1 RN


November 1997
30 + 1 RN


December 1997
26 + 1 RN


January 1998
20
 + 1 RN


February 1998
17
 + 1 RN


March 1998
34 + 1 RN


April 1998
92
 + 1 RN


May 1998
96
 + 1 RN


Client M.J.


November 1997
24


December 1997
42


January 1998
42


February 1998
40


March 1998
42


April 1998
42


May 1998
9


Client E.L.


January 1998
9


February 1998
42


March 1998
14


April 1998
42


Client M.L.


April 1997
5


May 1997
46


June 1997
46


July 1997
46


August 1997
46


September 1997
46


October 1997
46


November 1997
44


December 1997
42


January 1998
22 – Not in original letter; 



not assessed


February 1998
40 – Not in original letter; 



not assessed


March 1998
37 – Not in original letter; 



not assessed


April 1998
29 – Not in original letter; 



not assessed


May 1998
45 – Not in original letter; 



not assessed


Client F.M.


July 1997
57


August 1997
69


September 1997
69


October 1997
69


November 1997
42


December 1997
30


January 1998
12


Client B.S.


December 1997
122


April 1998
61


May 1998
88


Client T.P.


April 1997
24


May 1997
30


June 1997
18


July 1997
30


August 1997
30


September 1997
30


October 1997
30


November 1997
30


December 1997
28


January 1998
30


February 1998
26


March 1998
24


April 1998
6


May 1998
16


Client I.W.


January 1998
18


February 1998
46


March 1998
45


April 1998
8


May 1998
27


Client E.W.


April 1998
14


May 1998
8

Conclusions of Law 


We have jurisdiction to hear In Home’s complaint.  Sections 208.156.5
 and 621.055.1.  We do not merely review the Department’s decision, but we find facts and make an independent decision by applying existing law to facts.  Geriatric Nursing Facility v. Department of Soc. Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  We have the same degree of discretion as the Department and need not exercise it the same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


In Home has the burden of proof and must prove its case by a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  We must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id. at 19.  If there is conflicting testimony, we must choose between the testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.

Motion to Limit Evidence


On December 28, 1999, In Home filed a motion to limit evidence.  The Department filed a response on the same date.  In Home asserts that it did not receive proper notice because the Department’s letter informing it of the overpayment referred to “services during the period April 1998 to May 1998.”  This was a typographical error.  The service period in question was really 

April 1997 to May 1998.  In Home asks us to allow the Department to present evidence only for the time period set forth in the letter.


The denial letter is not a complaint.  Therefore, the Department cannot be held to the standard set forth in Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surveyors v. Duncan, 

744 S.W.2d 524 (Mo. App., E.D. 1988).  When a licensing applicant files a complaint, our Regulation 1 CSR 15-2.380(3) requires certain specificity in the agency’s answer.  See also Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  However, unless the Department has denied participation in a program, our Regulation 1 CSR 15-6.380 requires only the following:

(1) The department shall file an answer.

(2) An answer shall –


(A) Be in writing;


(B)Admit those portions of the complaint the department believes are true and deny those portions of the complaint the department believes are not true;


(C) Assert as a defense any specific failure of the complaint to comply with 1 CSR 15-6.350 or waive that defense by not asserting it;


(D) Be signed by the department or its attorney.


Therefore, the issue is whether In Home had notice of  the time period in question in order to prepare its case.  We find that In Home had ample notice.  In Home referenced the Department’s letter in its complaint, a letter that included attachments setting forth the period and the amounts in question.  The letter set forth the amount of the alleged overpayment, which was more than could be accounted for by a one-month period.


We deny In Home’s motion to limit evidence.

Overpayment


The Department argues that In Home was overpaid because the following were not in accordance with the Department’s regulations:

· Time sheets missing the client’s signature;

· Time sheets missing the times in and/or out;

· Time sheets not listing any tasks for the hours billed;

· Any hours that were billed and paid but there was no time sheet to substantiate services was [sic] delivered;

· Time sheets listing a time in and out, but agency billed and was paid for more hours then [sic] the amount of service given.  NOTE:  In these cases only the extra hours were considered over-billing.  However, if the time sheet also exhibited one or more of other non-compliance issues, then the entire amount of hours were considered as over-billing.


The Department argues that it must require that the providers generate and retain records, citing 42 C.F.R. section 431.107:

(b) Agreements.  A State plan must provide for an agreement between the Medicaid agency and each provider or organization furnishing services under the plan in which the provider or organization agrees to: 

(1) Keep any records necessary to disclose the extent of services the provider furnishes to recipients; 

(2) On request, furnish to the Medicaid agency, . . . any information maintained under paragraph (b)(1) of this section and any information regarding payments claimed by the provider for furnishing services under the plan[.]

Federal Regulation 42 C.F.R. section 433.300 gives the Department 60 days from the discovery of an overpayment to initiate recovery.


The Department has issued regulations requiring documentation pursuant to section 208.201, which states:


5.  In addition to the powers, duties and functions vested in the division of medical services by other provisions of this chapter or by other laws of this state, the division of medical services shall have the power:

*   *   *


(8) To define, establish and implement the policies and procedures necessary to administer payments to providers under the medical assistance program[.]


The Department argues that In Home violated its regulations by failing to keep adequate records of services rendered.  The Department defines adequate records in 13 CSR 70-3.030(1)(A):


Adequate documentation means documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty. . . .


The Department’s Regulation 13 CSR 70-3.030 authorizes sanctions as follows:

(2) Program Violations.


(A) Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons:

*   *   *


4.  Making available, and disclosing to the Medicaid agency or its authorized agents, all records relating to the services provided to Medicaid recipients and Medicaid payments, whether or not the records are commingled with non-Title XIX records is mandatory for all providers.  Copies of records must be provided upon request of the Medicaid agency or its authorized agents.  Failure to make these records available on a timely basis at the same site at which the services were rendered, or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and payments shall constitute a violation of this section and shall be a reason for sanction[.]

The Department’s Regulation 13 CSR 70-91.010(3)(G) states:  “The provider agency must maintain a worker’s log of provided services for each individual service recipient.”


In Home admits that there are very few time sheets.  It was unable to fulfill the Department’s request to produce time sheets to account for the time billed.  In Home argues that 

its employees had filled out the time sheets, but that the company lost them.  As reflected in our Findings of Fact, we do not find this testimony to be credible.
 


In Home argues that the DA 220 form should be allowed to substitute for the time sheets as an adequate record.  The Department presented testimony that the DA 220 form does not provide the required information.  One cannot determine which tasks were performed, the date of the service, which aide performed the service, or whether the services were performed.


In Home argues that the Department failed to provide it with sample time sheets.  However, the Department presented evidence that, through training sessions and information presented to providers, it stressed how important it was to keep time records and stressed what information must be included in the time sheets.  The Department did not mandate any specific form and would have accepted any form that contained the required information.


In Home argues that the rule is unnecessarily strict, but the Department states that this documentation is necessary.  We agree with the Department.  In Home’s contention that the Department should have contacted service recipients to determine the amount of care received is without merit.  It would be impossible for the Department to rely on this type of reporting.  In this specific case, the issue is not the care provided, but the documentation of this care.  Regulations at the federal and state level mandate record keeping.  In Home has violated these regulations.


Finally, In Home argues that the sanction is severe when compared to the nature of the violation.  It argues that there has been no proof that these services were not rendered and no proof that any clients suffered because of the lack of time sheets.


To determine the appropriate sanction, we consider the criteria set forth in 13 CSR 70-3.030(4)(A):  the seriousness of the offenses; the extent of violations, the history of prior violations; prior imposition of sanctions; prior provision of provider education; and actions taken by peer review groups, licensing boards, professional review organizations or utilization review committees.


Regulation 13 CSR 70-3.030(4) lists several possible violations to consider in determining the seriousness of the offense, and one of these is harm to the program in the form of an overpayment.  As In Home notes, there is no evidence of substandard patient care, no evidence that In Home’s behavior contributed to inadequate or dangerous medical care for any patient, and no evidence showing fraud or any violation of pharmacy laws or rules.


The sanctions for program violations are set forth at 13 CSR 70-3.030(3).  The sanctions include withholding future provider payments, termination or suspension from participation in the Medicaid program, suspension or withholding of payments, referral to peer review committees or utilization committees, recoupment of future payments, education sessions, prior authorization of services, or referral for investigation.  Regulation 13 CSR 70-3.030(3)(B) provides for the termination from participation in the Medicaid program for a period of not less than 60 days and not more than 10 years.


Because In Home is not doing business, many of these sanctions would have little meaning.  We note that most of the problems involved billing for more hours than were shown on a time sheet or a complete lack of a time sheet.  Based on In Home’s egregious disregard for the regulations, we find that it is appropriate that In Home repay the full amount of $50,670.50.

Summary


We find that In Home was overpaid $50,670.50 because of its inadequate documentation of services, and order it to repay this amount to the Department.


SO ORDERED on November 1, 2000.



______________________________



WILLARD C. REINE



Commissioner

�Resp. Ex. C.


�Resp. Ex. E, at 13-17.


�Resp. Ex. D, at 2.


�Tr. at 236-37.





�Includes 8 units because time sheets lacked client signatures.


�Includes 4 units because time sheets lacked tasks.





�Includes 2 units because they were billed, but time sheet says client is in the hospital.


�Includes 3 units because they were billed, but time sheet says client is in the hospital.





�Includes 5 units because they were billed but client was in the hospital.





�Id.





�Includes 2 units because time sheets lacked tasks.





�Includes 3 units because client did not sign time sheet.





�Includes 4 units because no tasks listed on time sheet.





�Includes 16 units because no tasks listed on time sheet.


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�Decision letter dated September 21, 1998.


�We note that even if In Home had prepared the time sheets, they would still be in violation of the Department’s regulation for failing to retain and produce them.





�The Department’s witness testified that although they counsel against it, they have accepted notebook paper with the required information handwritten on it.  (Tr. at 285-86.)
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