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DECISION


The Department of Social Services, Division of Medical Services, (“the Department”) may recover $28,248 in Medicaid reimbursement from Charlotte V. Ijei for records that were inadequate and for services provided by trainees under her direction.  We impose no sanction other than recovery of the overpayment.  The Department’s recovery is not limited to withholding from future Medicaid reimbursement. 

Procedure


On October 3, 2003, Charlotte V. Ijei filed a petition.  We convened a hearing on the petition on June 1, 2004, and July 16, 2004.  Debbie S. Champion and D. Scott Casanover, with Rynearson, Suess, Schnurbusch & Champion, P.C., represented Ijei.  Assistant Attorney General John R. Mollenkamp represented the Department.  


At the hearing, we admitted the testimony of Johnnie Johnson Day and Judy Tretter over the Department’s objection.  We also admitted the testimony of Charlotte Ijei as to statements that employees of the Department’s Division of Family Services (“DFS”) made to her.  The Department did not brief its objection.  Our ruling stands.  


At the hearing, the parties referred to Medicaid recipients by name rather than by initials in testimony and in exhibits.  Such references make it possible to match Medicaid beneficiaries with their protected health information as discussed in our order dated November 18, 2003.  Therefore, we close the transcript of the hearing and the exhibits.  


Assistant Attorney General Kathleen A. Fitzgerald represented the Department in briefing.  Ijei filed the last written argument on November 1, 2001.  

Findings of Fact

1. Ijei holds a professional counselor license from the Committee of Professional Counselors.  

2. In 1992, the Department started its psychology and counseling Medicaid program, which pays reimbursement to counselors for providing services to persons whom the Department has certified to receive Medicaid benefits.  On December 27, 1995, the Department certified Ijei to participate in the Medicaid program.  In 1996, she began doing business with Johnnie Johnson Day as Counseling Associates for Positive Change.  

3. The Department published a Psychiatry Medicaid Manual (“the manual”).  The Department amends the manual with periodic bulletins.  In January 1999, the Department ceased to publish the manual and bulletins in hard copy and from that date made it accessible only via Website.  On June 15, 1999, the Department filed a hard copy of manual provisions with the Secretary of State.  The manual provided:

Services provided by an individual under the direction or supervision of the enrolled provider are not covered.

4. From April 1, 2002, through December 31, 2002, (“the period”), Ijei contracted with unlicensed and uncertified graduate students (“trainees”) who were seeking the 3,000 hours of supervised experience required for licensure as a professional counselor.  Ijei assigned the trainees to provide counseling services to clients who were Medicaid beneficiaries, typically at the beneficiary’s residence.  Ijei was not on site during all such sessions and did not maintain records of when she was present, but she was available by telephone for consultation.  She reviewed their notes at weekly meetings and sometimes transcribed them if they were not legible.  Ijei did not pay the trainees; they worked for credit toward their supervised experience requirement for licensure.

5. DFS knew of Ijei’s trainee practice.  DFS referred clients to Ijei and requested that she assign certain clients to certain trainees.  DFS personnel believed that trainee services were billable to the Department under Ijei’s provider number.  

6. Ijei billed her services and the trainees’ services on the form numbered HCFA-1500, titled Health Insurance Claim Form, which provides at paragraph 31:

SIGNATURE OF PHYSICIAN OR SUPPLIER INCLUDING DEGREES OR CREDENTIALS (I certify that the statements on the reverse apply to this bill and are made a part thereof.)   

SIGNED ___________________

DATE ________________

*   *   *

MEDICAID PAYMENTS (PROVIDER CERTIFICATION)

*   *   *

SIGNATURE OF PHYSICIAN (OR SUPPLIER):  I certify that the services listed above were medically indicated and necessary to 

the health of this patient and were personally furnished by me or my employee under my personal direction.

7. The Department audited 100% of Ijei’s claims for services during the period.  By letter dated April 10, 2003, the Department asked Ijei for her records related to claims for services provided from July 1 through December 31, 2002.  On April 16, 2003, Ijei produced records for those claims.  By letter dated August 29, 2003, the Department asked Ijei for her records related to claims for services provided from April 1 through June 30, 2002.  Ijei produced those records on September 4, 2003.  Ijei also brought records to her deposition in this case, which occurred on December 18, 2003.  

8. The Department coded the billing errors that it alleged Ijei to have committed as follows:

Error Code


Description of Alleged Error


A
 
Trainee services


B
 
No documentation


E

No start and stop times


H

Notes photocopied from another session


I

Travel time billed
By notice dated September 22, 2003, the Department assessed an overpayment of $28,654
 against Ijei for counseling services that she provided, and for counseling services that trainees provided under her direction, to Medicaid beneficiaries during the period.  

Conclusions of Law

We have jurisdiction to hear Ijei’s petition under § 208.156.2.
  We do not function as an appellate court, reviewing a record of previous proceedings.  Missouri Health Facilities Rev. Comm. v. Administrative Hearing Comm’n, 700 S.W.2d 445, 451 (Mo. banc 1985).  We decide the petition de novo, by finding facts, applying the law to them, and making a decision.  Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  

The issue before us is the same as was before the Department.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  That issue is whether Ijei is liable for a sanction and, if so, how much.  Ijei has the burden of proof.  Section 621.055.1.  However, because the Department did not file the petition, the answer gives notice of the issues, as the due process of law requires.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  

I.  Liability for a Sanction

The Department’s answer sets forth several theories for denying the claims.  

1.  Fraud

The Department’s answer suggests that Ijei is liable for a Medicaid sanction under two provisions related to fraud.  

The Department’s answer cites its Regulation 13 CSR 70-3.020(5), which provides:

Denial of enrollment shall preclude any person from submitting claims for payment, either personally or through claims submitted by any clinic, group, corporation, affiliate, partner or any other association to the single state agency or its fiscal agents for any services or supplies delivered under the Medicaid program whose enrollment as a Medicaid provider has been denied.  Any claims submitted by a nonprovider through any clinic, group, corporation, affiliate, partner or any other association and paid shall constitute overpayments.

That provision addresses persons whom the Department has already determined to be ineligible for participation using a provider as a front to collect Medicaid payments.  The same scheme is addressed at Regulation 13 CSR 70-3.030(2)(A)26, titled “Sanctions for False or Fraudulent Claims for Title XIX Services,” which allows a sanction for:

services billed by a provider but performed by a similarly licensed practitioner, nonenrolled due to Medicaid sanction[.]

The answer alleges no scheme to bill a sanctioned provider’s services under Ijei’s name, and we find none.  

The Department’s answer also cites its Regulation 13 CSR 70-3.030(2)(A)27, which allows a sanction for:

Making any payment to any person in return for referring an individual to the provider for the delivery of any goods or services for which payment may be made in whole or in part under Medicaid.  Soliciting or receiving any payment from any person in return for referring an individual to another supplier of goods or services regardless of whether the supplier is a Medicaid provider for the delivery of any goods or services for which payment may be made in whole or in part under Medicaid is also prohibited. Payment includes, without limitation, any kickback, bribe or rebate made, either directly or indirectly, in cash or in-kind[.]

The Department presented no evidence of such a kickback scheme, and we find none.  

2.  Supervision

The Department argues that Ijei may bill for no services other than those that she delivered personally and therefore cannot bill for trainee work.  Ijei argues that she may bill for the trainees’ work under the Department’s Regulation 13 CSR 70-3.100(1), titled Filing of Claims, Medicaid Program.  It provides:

Claim forms used for filing Medicaid services as appropriate to the provider of services are—

*   *   *


(D) Professional Services Claim--HCFA-1500, Revision 12/90[.]

The Department also cites that provision in its answer.  The HCFA-1500, Revision 12/90 provides:

[T]he services listed above were medically indicated and necessary to the health of this patient and were personally furnished by me or my employee under my personal direction.  

(Emphasis added).  The Department does not deny that its Regulation 13 CSR 70-3.100(1)(D) allows reimbursement for services performed under Ijei’s “direction.”
    

A.  Unpublished Rule


The Department argues that Regulation 13 CSR 70-3.100(1)(D) generally applies only to physicians and dentists.  The regulation contains no such limitation on its applicability, and the Department cites no authority for that physician/dentist restriction.  We must not apply the regulation in such a restricted fashion because to do so would constitute the application of an unpublished rule.  

Section 208.153.1 provides in part:  

The division of medical services shall by rule and regulation define the reasonable costs, manner, extent, quantity, quality, charges and fees of medical assistance herein provided. . . .

(Emphasis added.)  “Shall” signifies a mandate and means “must” in the present tense.  State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).  For those reasons, the Missouri Supreme Court has held that the Department can define the requirements for Medicaid payment 

only by a rule.  NME Hospitals v. Department of Soc. Servs., 850 S.W.2d 71, 74 (Mo. banc 1993).  

Section 536.010(4) provides:

“Rule” means each agency statement of general applicability that implements, interprets, or prescribes law or policy, or that describes the organization, procedure, or practice requirements of any agency.  The term includes the amendment or repeal of an existing rule[.]

The Missouri Supreme Court has stated:

An agency standard is a “rule” if it announces “[a]n agency statement of policy or interpretation of law of future effect which acts on unnamed and unspecified facts. . . .”

NME Hospitals, 850 S.W.2d at 74 (quoting Missourians for Separation of Church & State v. Robertson, 592 S.W.2d 825, 841 (Mo. App., W.D. 1979)).  The physician/dentist policy is clearly a rule, but the Department has not published it.  A rule not published according to law is void.  Section 536.021.7 states:

Except [for emergency rules], any rule, or amendment or rescission thereof, shall be null, void and unenforceable unless made in accordance with the provisions of this section.

For those reasons, Ijei’s profession of counselor instead of dentist or physician is no basis for denying a claim.  

B.  Multiple Provisions
The Department also seeks to counter its Regulation 13 CSR 70-3.100(1)(D) with provisions of its Regulation 13 CSR 70-3.030.  

It cites 13 CSR 70-3.030(2)(A)26, which allows a sanction for:

[p]roviding services by a nonenrolled person without the direct supervision of a provider and billed by the provider as having performed those services[.]

(Emphasis added.)  That provision allowed Ijei to bill a non-enrolled person’s services as her own if she “directly supervised” the services.  To show that “supervision” is more than “direction,” the Department cites Regulation 13 CSR 70-3.030(1)(K), which provides:

Supervision means the service was performed while the provider was physically present during the service or the provider was on the premises and readily available to give direction to the person actually performing the service[.] 

(Emphasis added.)  

The Department also cites its manual’s § 13.5.A, which provides:

Services provided by an individual under the direction or supervision of the enrolled provider are not covered.

(Emphasis added.)  

The Department’s regulations and manual thus present four different rules for Ijei’s billing of trainees’ work.  Such work is either: 

· not billable pursuant to § 13.5.A of the manual, 

· billable if performed under her personal direction pursuant to Regulation 13 CSR 70-3.100(1)(D),  

· billable if performed under her direct supervision pursuant to Regulation 13 CSR 70-3.030(2)(A)(26), or

· billable if performed in her physical presence pursuant to Regulation 13 CSR 70-3.030(1)(K)

The Department attempts no reconciliation of those provisions.    

a.  Constitutional and Equitable Arguments
For that reason and others, Ijei argues that the Department’s regulations and manual provisions violate the due process clauses in the constitutions of the United States and Missouri.  Ijei must raise her constitutional challenge at the earliest opportunity, as the law requires her to 

do to preserve the issue.  Citizens’ Elec. Corp. v. Director of Dep't of Revenue, 766 S.W.2d 450, 452 (Mo. banc 1989).  However, we have no power to declare any provision of law unconstitutional.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  Therefore, we make no ruling on the constitutional issues.  

Ijei also argues that we should estop the Department from enforcing its manual.  She cites Twelve Oaks Motor Inn v. Strahan, 110 S.W.3d 404 (Mo. App, S.D. 2003).  In that case, the court estopped a state agency from asserting a statute of limitations because a taxpayer had  relied, to its detriment, on the agency’s incorrect statement of that law on printed form documents.  Ijei argues that she relied on the Department’s claim instructions and that the Department’s inconsistent position on payment constitutes affirmative misconduct, which harms her by denying payment for the services she provided.  She argues that the Department has no public protection interest in denying her payment and that her right to payment for the services she provided is greater than the Department’s interest in conserving its resources.  Ijei also argues that DFS’s statements bind the Department.  

However, we have no power to propound or enforce equitable doctrines.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  That power remains an inherent power of the courts exclusively.  Therefore, we make no ruling on Ijei’s equitable argument.  

b.  Incorporation by Reference
Ijei argues that we cannot apply the manual because, like the physician/dentist policy, it is an unpublished rule.  The Department argues that its regulations incorporate the manual by reference.  We conclude that the Department’s regulations do not incorporate the manual by reference.  

The procedure for incorporating material into a regulation by reference is set forth at 

§ 536.021.2:  

A notice of proposed rulemaking shall contain:

*   *   *

(3) The text of the entire proposed rule or the entire text of any affected section or subsection of an existing rule . . . except that when a proposed rule consists of material so extensive that the publication thereof would be unduly cumbersome or expensive, the secretary of state need publish only a summary and description of the substance of the proposed rule so long as a complete copy of the rule is made immediately available to any interested person upon application to the adopting agency at a cost not to exceed the actual cost of reproduction.  A proposed rule may incorporate by reference only if the material so incorporated is retained at the headquarters of the state agency and made available to any interested person at a cost not to exceed the actual cost of the reproduction of a copy[.]

(Emphasis added.)  Regulations are subject to the same principles of construction as statutes.  State ex rel. Western Outdoor Advertising Co. v. State Hwy. & Transp. Comm'n, 813 S.W.2d 360, 363 (Mo. App., W.D. 1991).  A statute effectively incorporates another statute by reference only if it “adopts the particular provisions of another by a specific and descriptive reference to the . . . provisions adopted”  and is “sufficiently specific as to express intelligibly the intent of the” promulgating authority.  State ex rel. Wagner v. St. Louis County Port Authority, 604 S.W.2d 592, 606 (Mo. banc 1980).  In a word, the incorporation by reference must provide notice of what the law is.
  

The Department cites its Regulation 13 CSR 70-3.100(2), which provides:  

Specific claims filing instructions are modified as necessary for efficient and effective administration of the program as required by federal or state law or regulation.  Reference the appropriate Medicaid provider manual and claim filing instructions for specific claim filing instructions information.  Medicaid Manuals, sample forms, and the Missouri Medicaid Forms Request document are available via the Internet at the Division of Medical Services web site--www.dss.state.mo.us/dms.

That language does not state that the manual governs the grant and denial of Medicaid claims.  It merely states that claim filing instructions are online in the Medicaid manuals.  The very first sentence of the regulation clearly shows that the Department does not intend to incorporate the manual as it existed on any certain date.    

The Department argues that because the manual provisions on which it relies existed in 1999 and the Department amended its Regulation 13 CSR 70-3.100(2) after that date, the regulation incorporated those provisions.
  We disagree.  The record shows that the manual is a fluid document, changing as the Department issues its bulletins.  Unlike Regulation 13 CSR 70-3.100(1)’s reference to the claim form, which specifies “Revision 12/90,” Regulation 13 CSR 70-3.100(2) does not refer to the manual by any revision date.  There is no evidence of how many bulletins appeared between the filing of manual provisions with the Secretary of State and the filing of the amendment to Regulation 13 CSR 70-3.100 on September 28, 2001.  The record does not reveal how frequently the Department published bulletins, but one witness describes it as “all the time.”  (Tr. at 200.)  A regulation that merely refers to a document that changes at the Department’s convenience provides no notice of what the law is.   

The Secretary of State’s certification that accompanies Exhibit II (Regulation 13 CSR 70-3.100) does not alter our conclusion.  The certification states that the attached copy represents the regulation as:  

Amended: filed September 28, 2001, effective March 30, 2002.

Reference material: Filed June 15, 1999.

It does not purport to determine whether the manual as it existed on September 28, 2001, or any other version, is law.  It states only that the Department filed certain documents on a certain date.  

In arguing that a reference to unspecified Medicaid manuals transforms them all into law, the Department is simply trying to enforce the manual’s ever-changing  provisions, as they may appear on the website on any given date, in circumvention of the rulemaking procedures set forth by the General Assembly.  The very first sentence of Regulation 13 CSR 70-3.100(2) announces that intent by stating that instructions “are modified as necessary for efficient . . . administration[.]”  This it cannot lawfully do.  The Department cannot change the law that controls Medicaid claims by simply editing its manual or updating its website.  NME Hospitals, 850 S.W.2d at 74; Missouri Div. of Family Servs. v. Barclay, 705 S.W.2d 518, 521 (Mo. App., W.D. 1985).  Such a regulation is neither specific nor intelligible, and cannot be effective, because its purported incorporation by reference gives no notice of what the law is at any time.  

The Department also cites Regulation 13 CSR 70-3.030, to which the same principles apply.  Regulation 13 CSR 70-3.030 was last amended effective August 28, 1994, and therefore cannot have incorporated the 1999 manual.  The Department cites Regulation 13 CSR 70-3.030(2)(A)7, which allows a sanction for:  

Breaching of the terms of the Medicaid provider agreement of [sic] any current written and published policies and procedures of the Medicaid program (such as are contained in provider manuals or bulletins) or failing to comply with the terms of the provider certification on the Medicaid claim form[.]

(Emphasis added.)  That provision refers to three sources:  the provider agreement, current manuals, and claim forms.  We have no evidence of what any of those sources provided when Regulation 13 CSR 70-3.030(2)(A)7 became effective or was last amended in 1994.  As to the 1999 version of those sources, no incorporation by reference can be effective under § 536.021.

“The very purpose of the notice procedure for a proposed rule is to allow opportunity for comment by supporters or opponents of the measure, and so to induce a modification... To neglect the 

notice...undermines the integrity of the procedure.”  St. Louis Christian Home v.  Missouri Comm'n on Human Rights, 634 S.W.2d 508, 515 (Mo.App.1982); NME Hospitals, Inc. v. Department of Social Services, 850 S.W.2d 71, 74 (Mo. banc 1993).

Kansas Ass'n of Private Investigators v. Mulvihill, 35 S.W.3d 425, 429-430 (Mo. App., W.D. 2000).  Therefore, we do not conclude that Regulation 13 CSR 70-3.030(2)(A)7 incorporated the manual provisions on which the Department relies.  


Because the Department’s regulations do not incorporate the manual in any particular form, we do not apply the manual’s ban on billing for the trainee work.  

c.  Construction
Disregarding the manual’s absolute bar to payment for the trainees’ work, as the law requires, we are left with three different regulatory standards for payment:  Regulation 13 CSR 70-3.030 requires on-site “direct supervision.”  Regulation 13 CSR 70-3.100, by incorporating the claim form, requires “personal direction.” 

Because the regulations do not give a technical import to “direction,” we look to the dictionary for its plain, ordinary, and usual sense.  Section 1.090; Southwestern Bell Yellow Pages v. Director of Revenue, 94 S.W.3d 388, 390 (Mo. banc 2002).  The dictionary defines direction as:

1 : guidance or supervision of action or conduct : MANAGEMENT
*   *   *

3 a : an explicit instruction : ORDER b : assistance in pointing out the proper route – usu. used in pl. <asked for directions to the beach>

*   *   *

6 a : a channel or direct course of thought or action b : TENDENCY, TREND c : a guiding, governing, or motivating purpose[.]

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 328 (10th ed. 1993) (italics added).  

There is nothing mutually exclusive about personal direction, direct supervision,  and physical presence on the premises.  Further, “[i]t is our obligation to harmonize these provisions by reading them in pari materia.”  Cooper v. Minor, 16 S.W.3d 578, 582 (Mo. banc 2000).  We conclude that Regulation 13 CSR 70-3.030’s physical presence requirement must apply to the “personal direction” required in the Department’s Regulation of 13 CSR 70-3.100, as well as the “direct supervision” required in the Department’s Regulation of 13 CSR 70-3.030.  Therefore, we conclude that the regulations allowed Ijei to bill for trainee services if she was physically present on the premises during such sessions. 
   

Ijei testified that she was physically present during a few sessions that the trainees conducted, but could not say which ones or how many.  She has not carried her burden of proving that she directly supervised the trainees.  We deny those claims.  

3.  Adequate Records

The Department’s answer cites its Regulation 13 CSR 70-3.030(1)(A):

Adequate documentation means documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.  Adequate medical records are records which are of the type and in a form from which symptoms, conditions, diagnosis,

treatments, prognosis and the identity of the patient to which these things relate can be readily discerned and verified with reasonable certainty.

(Emphasis added.)  The Department’s answer argues that services rendered and the amount of reimbursement received cannot be readily discerned and verified with reasonable certainty for the following reasons.  We discuss the Department’s criticisms of Ijei’s records below.  

B.  No Records

Regulation 13 CSR 70-3.030(2)(A)4 allows a sanction for “[f]ailure to make these records available on a timely basis[.]”  Ijei testified at length that she had and produced records for services on all dates for which the Department alleges that she produced no records.  However, on each date, she billed for more than one type of service – an individual session and a family session – and did not show records for both services.  For example, for D.B. and Ki.B. on 06/12/2002, Ijei showed records for the family session, but not the individual session.  For 07/10/2002, Ijei produced a note for Ki.B.’s individual session, but not for Ki.B.’s family session or D.B.’s individual session.  Similarly, for 07/17/2002 and 07/24/2002, Ijei produced notes for Ki.B.’s individual sessions, but not for Ki.B.’s family sessions.  We deny those claims.

For individual and family sessions with S.(K.)H. on 05/13/2002, Ijei produced a record, but not until her deposition, which our file shows occurred on December 18, 2004.  The purpose of record keeping is to enhance the Department’s ability to audit its providers.  Neither the Department nor this Commission is under any obligation to consider records not produced in compliance with Regulation 13 CSR 70-3.030(2)(A)4, which allows a sanction for “[f]ailure to make these records available on a timely basis[.]”  We deny those claims.  Therefore, we deny those claims.    

E.  Start and Stop Times 

The Department relies on its manual to require Ijei to record the times at which services began and ended.  As discussed above, we do not apply the manual.  However, the records for Ro.K. from September 20 to December 9, 2002, show only one clock time per session.  That notation does not tell us how much time was spent providing service to Ro.K.  Without some kind of information from which we can calculate the amount of time spent with each client, we cannot verify with reasonable certainty what reimbursement Ijei was entitled to receive.  Therefore, we deny those claims.  

H.  Copied Notes

The Department assessed an overpayment for services recorded by notes photocopied from another session.  We agree that such a practice is inherently suspect, and we cannot verify with reasonable certainty that services were provided from photocopied notes.  We deny the claims documented by photocopied notes.  

I.  Travel Time 

Ijei testified that times recorded were based on the clock at the site where they provided the services; clocks may not be synchronized.  She testified that all billings reflect time providing services, not time for travel between locations, but she did not testify from personal knowledge because she did not conduct those sessions.  We deny that claim.  

II.  Overpayment and Sanction

The Department’s Regulation 13 CSR 70-3.030(4) provides: 

Imposition of a Sanction. 


(A) The decision as to the sanction to be imposed shall be at the discretion of the Medicaid agency. . . .

The filing of the petition vests the Department's discretion in this Commission.  We need not exercise it the same way.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).    

Ijei argues that the Department can only recover an overpayment by withholding amounts from her future reimbursements.  We disagree.  Regulation 13 CSR 70-3.030 provides: 

(1) The following definitions will be used in administering this rule:

*   *   *


(O) Withholding of payments means a reduction or adjustment of the amounts paid to a provider on pending and subsequently submitted bills for purposes of offsetting overpayments previously made to the provider. 

*   *   *

(3) Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (2) of this rule:

*   *   *


(D) Suspension or withholding of payments to a provider;

*   *   *


(F) Recoupment from future provider payments;

*   *   *


(M) Retroactive denial of payments[.]

*   *   *

(5) Amounts Due [the Department] From a Provider. 


(A) If there exists an amount due the Department of Social Services from a provider, the [Department] shall notify the provider or the provider’s representative of the amount of the overpayment.  If the amount due is not sooner paid to the 

Department of Social Services by or on behalf of the provider, the [Department], forty-five (45) days from the date the provider receives the notice, established by a signed receipt of delivery, may take appropriate action to collect the overpayment.  The single state agency may recover the overpayment by withholding from current Medicaid reimbursement.  The withholding may be taken from one (1) or more payments until the funds withheld in the aggregate equal the amount due as stated in the notice.

(Emphasis added.)  We disagree with Ijei’s reading because it requires us to equate “appropriate action” with withholding, rendering “appropriate action” redundant.  We presume against surplusage.  State ex rel. Missouri Bd. of Regis'n for the Healing Arts v. Southworth, 704 S.W.2d 219, 225 (Mo. banc 1986).  Also, if Ijei’s reading were correct, she could keep all overpaid amounts by simply quitting the program, which is an absurd and unjust result.  Hyde v. City of Columbia, 637 S.W.2d 251, 262-63 (Mo. App., W.D. 1982).  We conclude that the Department may recover from Ijei by methods other than withholding.  

In addition to recovery of the overpayment, Regulation 13 CSR 70-3.030(3) also allows the following sanctions:


(B) Termination from participation in the Medicaid program for a period of not less than sixty (60) days nor more than ten (10) years;


(C) Suspension of participation in the Medicaid program for a specified period of time;

*   *   *


(E) Referral to peer review committees including PSROs or utilization review committees;

*   *   *


(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;


(H) Attendance at provider education sessions;


(I) Prior authorization of services;


(J) One hundred percent (100%) review of the provider's claims prior to payment;


(K) Referral to the state licensing board for investigation;


(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;

*   *   *


(N) Denial of payment for any new admission to a skilled nursing facility (SNF), intermediate care facility (ICF) or ICF/mentally retarded (MR) that no longer meets the applicable conditions of participation (for SNFs) or standards (for ICFs and ICF/MRs) if the facility's deficiencies do not pose immediate jeopardy to patients' health and safety.  Imposition of this sanction must be in accordance with all applicable federal statutes and regulations.

With those options in mind, we examine the factors that guide our decision on the appropriate sanction.  

Regulation 13 CSR 70-3.030(4)(A) provides the following guidelines for imposing a sanction: 

The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to Medicaid recipients, or circumstances were such that the provider's behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious;


2.  Extent of violations—The state Medicaid agency shall consider the extent of the violations as measured by, but not 

limited to, the number of patients involved, the number of Medicaid claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred[;] 


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The Medicaid agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the Missouri Medicaid program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the Medicaid agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions; and 


6.  Actions taken or recommended by peer review groups, licensing boards or Professional Review Organizations (PRO) or utilization review committees—Actions or recommendations by a provider’s peers shall be considered as serious if they involve a determination that the provider has kept or allowed to be kept, substandard medical records, negligently or carelessly performed treatment or services, or, in the case of licensing boards, placed the provider under restrictions or on probation. 

Ijei has no history of prior violations, sanctions, provider education, or actions taken or recommended by peer review groups, licensing boards, professional review organizations, or 

utilization review committees.  There is no evidence of substandard services, potential danger to patients, or fraud compelling us to impose any sanction other than recovery of the overpayment.  


Therefore, we conclude that recovery of an overpayment shall be the sanction.  The amount of the overpayment is $28,248.  The Department may recover that amount by actions including withholding from future payments if Ijei continues to participate in the Medicaid program.  

Summary


The Department overpaid Ijei $28,248 and may recover that amount from her.    


SO ORDERED on December 20, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�We have omitted codes under which the Department assessed no overpayment.  





	�That amount is $406 more than the amount of denied claims indicated by our review.  


	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�The parties do not debate whether the trainees constituted “employees” for purposes of that regulation.  Even though Ijei characterized the trainees as independent contractors for certain purposes, we conclude that they were employees for billing.  No formula determines whether "employment" exists; inferences from the circumstances will support it.  Smoot v. Marks, 564 S.W.2d 231, 236 (Mo. App., St.L.D. 1978).  Whether services are regular or paid does not determine the employment relationship.  Bollman v. Kark Rendering Plant, 418 S.W.2d 39, 44-45 (Mo. 1967).  The test is control of the service, not compensation or regularity.  Farmers & Merchants Ins. Co. v. Smith, 742 S.W.2d 217, 219 (Mo. App., W.D. 1987).  We have found that Ijei controlled the trainees’ services by assigning them clients and supervising their work. 


	�Though not controlling in this case, § 536.031.4, S.B. 1100 and H.B. 1616, 94th Gen. Assem., 2nd Reg. Sess. (2004 Mo. Laws 825, 1121), requires an explicit notice that material incorporated by  reference “does not include any later amendments or additions.”  


  


	�We take official notice of the content of the Code of State Regulations under §§536.031.5 and 536.070(6).  


	�It is true that Regulation 13 CSR 70-3.100 plainly contemplates in-home services, like counseling, while 13 CSR 70-3.030 equally plainly has never been updated to do so.  For example, Regulation 13 CSR 70-3.030(1)(A) and (2)(A)4 expressly require that all records (books, papers, journals, charts, treatment histories, medical histories, tests and laboratory results, photographs, X rays) be made available at the site where the service was rendered.  That requirement is absurd for homemaker/chore services, personal care services, and in-home counseling services.  Similarly, supervision by physical presence under 13 CSR 70-3.030(1)(K) is an office-based concept.  However, the later-drafted 13 CSR 70-3.100(1)(D)’s personal direction requirement did not repeal the earlier 13 CSR 70-3.030(1)(K)’s physical presence requirement by implication because those two provisions are not irreconcilably repugnant.  State v. Kaiser, 139 S.W.3d 545, 553 (Mo. App., E.D, 2004).
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