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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No.   10-2005 BN



)

MARK HINKLE,

)




)



Respondent.
)

DECISION
There is cause to discipline Mark Hinkle under § 335.066.2(2) and (8)
 because he pled guilty to voluntary manslaughter and because his nursing license was revoked in two other states.  
Procedure

On October 22, 2010, the State Board of Nursing (“the Board”) filed a complaint to establish cause to discipline Hinkle as a registered professional nurse (“RN”).  The Board served Hinkle by certified mail with our notice of complaint/notice of hearing and a copy of the complaint on May 20, 2011.  Hinkle did not file an answer.  

This Commission convened a hearing on the complaint on October 3, 2011.  Sharie Hahn represented the Board.  Hinkle did not appear and was not represented by counsel.  The Board relied upon an affidavit of its executive director and certified records from the Board and from 
the Criminal/Circuit Court of Lawrence County, Tennessee.  The Board also relied on the unanswered request for admissions it served on Hinkle.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


The matter became ready for our decision on November 3, 2011, the date written arguments were due.
Findings of Fact

1. Hinkle was licensed by the Board as an RN.  His license was current and active at all relevant times.
2. At all relevant times, Hinkle was also licensed as an RN by the Tennessee Board of Nursing and the Arizona State Board of Nursing.
3. On December 2, 2007, in Lawrence County, Tennessee, Hinkle caused the death of Samantha Dawn Hunt.  

4. On February 27, 2009, a Grand Jury indicted Hinkle for the offense of murder in the second degree.
5. On January 21, 2010, Hinkle pled nolo contendere in the Criminal/Circuit Court of Lawrence County, Tennessee, to voluntary manslaughter, a Class C felony, in violation of Tenn. Code Ann. § 39-13-211.

6. The court sentenced Hinkle to one year of incarceration, followed by 10 years’ probation.
7. On June 2, 2010, based in part on Hinkle’s stipulations, the Tennessee Board of Nursing revoked Hinkle’s nursing license, and also revoked his license to practice nursing in any state that had entered into the Interstate Nurse Licensure Compact.  The action arose out of Hinkle’s voluntary manslaughter plea.

8. On January 26, 2011, the Arizona State Board of Nursing revoked Hinkle’s Arizona nursing license.  The action arose out of Hinkle’s voluntary manslaughter plea.

Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  
A.  Section 335.066.2(2) – Hinkle’s Plea of Nolo Contendere

The Board cites § 335.066.2(2), which authorizes discipline when:

[t]he person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
Hinkle pled guilty to the offense of voluntary manslaughter in violation of Tenn. Code Ann. 
§ 39-13-211, which provides as follows:
(a) Voluntary manslaughter is the intentional or knowing killing of another in a state of passion produced by adequate provocation sufficient to lead a reasonable person to act in an irrational manner.

(b) Voluntary manslaughter is a Class C felony.
Hinkle’s plea of nolo contendere is expressly contemplated under § 335.066.2(2) as a ground for discipline.
1.  Related to Qualifications, Functions or Duties of an RN
The offense of voluntary manslaughter relates to an RN’s qualifications, one of which is good moral character.
  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  Because voluntary manslaughter involves a lack of respect for the law and a violation of the basic rights of the victim, it relates to the qualification of good moral character.  Hinkle’s crime was related to the qualifications, functions, or duties of an RN.
2.  Essential Element of Violence

An “essential element” is one that must be proven for a conviction in every case.

The elements of the crime of voluntary manslaughter are set out above.  The offense of voluntary manslaughter always requires the element of violence.  
3.  Moral Turpitude


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case involving discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and
(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The crime of voluntary manslaughter is a Category 1 crime because it is an intentional and knowing killing of another human being.  

Grounds exist to discipline Hinkle’s license under § 335.066.2(2).

B.  Section 335.066.2(8) – Disciplinary Action Imposed by another State


The Board also cites § 335.066.2(8), which authorizes discipline for:
Disciplinary action against the holder of a license or other right to practice any profession regulated by sections 335.011 to 335.096 granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state[.]

The Board presented a certified copy of a final disciplinary order imposed on Hinkle by the Tennessee Board of Nursing and a copy of a similar order from the Arizona State Board of Nursing certified to be a business record of that board.  The Tennessee Board, based in part on Hinkle’s stipulations, revoked Hinkle’s nursing license, as well as his multistate privilege to practice in any other state that had entered into the Interstate Nurse Licensure Compact on June 2, 2010.  The Arizona Board revoked Hinkle’s Arizona nursing license on January 26, 2011.  Both boards took their respective actions based on Hinkle’s voluntary manslaughter plea.

Grounds exist to discipline Hinkle’s license under § 335.066.2(8).
Summary

There is cause to discipline Hinkle under § 335.066.2(2) and (8).  

SO ORDERED on September 14, 2012.


________________________________



NIMROD T. CHAPEL, JR. 


Commissioner
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