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)
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)

MEMORANDUM AND ORDER


On June 15, 1999, the Missouri Ethics Commission (Ethics) assessed Carl D. Herbster a late filing fee of $310 for the untimely filing of a financial interest statement (statement).  On June 28, 1999, Herbster filed a petition seeking this commission’s determination that he does not owe the late filing fee.

On December 20, 1999, Ethics filed a motion for summary determination.  We will grant the motion if Ethics establishes facts that (a) Herbster does not dispute and (b) entitle Ethics to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 (Mo. banc 1993).

Herbster filed a response to the motion, but does not dispute the following facts as Ethics has established them.

Findings of Fact

1. Herbster’s term as a member of the 16th Circuit Judicial Commission expired in May 1998, but his successor had not been chosen as of June 1, 1999.  

2. By May 3, 1999, Ethics had received no statement from Herbster.  On May 5 and 19, 1999, Ethics mailed Herbster notices that it had received no statement.  On May 24, 1999, Herbster contacted Ethics by telephone.  He was informed that no fee would be assessed against him.  Between May 24 and June 1, 1999, someone informed Herbster that his successor had not been chosen and asked him to file a statement.   

3. On June 3, 1999, Ethics received the statement.  It did not bear a postmark of May 2, 1999, or earlier.  On June 15, 1999, Ethics assessed a late filing fee of $310.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  We must do whatever the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 

(Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Section 105.483 requires statements:

Each of the following persons shall be required to file a financial interest statement: 

*   *   *

(4) The members of each board or commission and the chief executive officer of each public entity created pursuant to the constitution or interstate compact or agreement and the members of each board of regents or curators and the chancellor or president of each state institution of higher education[.]

Section 25(a) and 25(d) of Article V of the Missouri Constitution create circuit judicial commissions. 


Herbster argues that he was not required to file because his term expired in 1998.  Section 105.487 provides the period for which Herbster was required to file:

The financial interest statements shall be filed at the following times, but no person is required to file more than one financial interest statement in any calendar year: 

*   *   *


(3) Every other person required by sections 105.483 to 105.492 to file a financial interest statement shall file the statement annually not later than the first day of May and the statement shall cover the calendar year ending the immediately preceding December thirty-first . . . ; 

(emphasis added).  However, Missouri Supreme Court Rule 10.05(a) provides:  


(a) Elective and appointive members of any commission shall hold office for the terms for which they were elected or appointed and until their respective successors are duly chosen. . . .

(emphasis added).  Because Herbster’s successor was not chosen as of May 1, 1999, he continued to hold office.  


Section 105.487(4) further provides when the statement was due:

(4) The deadline for filing any statement required by sections 105.483 to 105.492 shall be 5:00 p.m. of the last day designated for filing the statement.  When the last day of filing falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday.  Any statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement. 

(emphasis added).  May 1, 1999, was a Saturday.  May 3, 1999, was the next day that was not a Saturday or Sunday or official holiday.  Therefore, the statement was due on May 3, 1999.  A 

document is “filed” the day the proper official receives it.  Holmes v. Navajo Freight Lines, Inc., 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).  Ethics did not receive it until June 3, 1999.  Finding 3 shows that the postmark exception does not apply.  The statement was 31 days late.  


Section 105.963.3 requires the assessment of a fee for late filing:

3.  The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492, RSMo, failing to file such a financial interest statement with the commission a late filing fee of ten dollars for each day after such statement is due to the commission.  The executive director shall mail a notice, by certified mail, to any person who fails to file such statement informing the individual required to file of such failure and the fees provided by this section.  If the person persists in such failure for a period in excess of thirty days beyond receipt of such notice, the amount of the late filing fee shall increase to one hundred dollars for each day thereafter that the statement is late, provided that the total amount of such fees assessed pursuant to this subsection per statement shall not exceed six thousand dollars. 

(Emphasis added.)  


Herbster cites the advice he got from Ethics – that he didn’t have to file a statement.  He asserts that he told Ethics’ employee that his term had expired.  Ethics’ employee’s notes of the conversation record Herbster as having said that he had resigned.  Either way, even a court of law could not give Herbster relief from the assessment unless it found that Ethics deliberately acted with wrongful intent.  Prince v. Division of Family Servs., 886 S.W.2d 68, 73 (Mo. App., W.D. 1994).  


Herbster asserts that he complied with the laws the best he could.  We believe that Herbster intended to follow the law.  Ethics does not accuse Herbster of wrongdoing, and this Commission finds him guilty of none.  The statutes simply required Herbster to file a statement and now require a fee for its late filing.  The statutes do not give this Commission, or Ethics, the 

discretion to waive the fee for any reason, even the good faith with which we believe Herbster intended to follow the law.  


We grant Ethics’ motion for summary determination.  Because the statement was 31 days late, Herbster is liable for a late filing fee of $310.


We cancel the hearing scheduled for January 18, 2000.


SO ORDERED on January 11, 2000.




_______________________________




SHARON M. BUSCH




Commissioner

�All statutory references are to the 1998 Supplement to the Revised Statutes of Missouri.
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