Before the

Administrative Hearing Commission

State of Missouri

PAUL AND LORETTA HEIN,
)



)



Petitioners,
)




)


vs.

)

No. 99-3518 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Paul and Loretta Hein filed a petition on November 10, 1999, challenging the Director of Revenue’s final decisions assessing them Missouri income tax, interest, and additions for 1996 and 1997.  The Heins assert that they are not liable for Missouri income tax.  


This Commission convened a hearing on the complaint on May 11, 2000.  Legal Counsel Ronald C. Clements represented the Director.  Dr. Paul Hein represented the Heins.


The parties elected to file written arguments.  The matter became ready for our decision on August 28, 2000, when the Heins filed the last written argument.

Findings of Fact

1. Hein is an ophthalmologist.  He receives payment for his medical services.  Loretta Hein is a director of Kohler Redevelopment Corporation.  She is paid for attending board 

meetings.  The Heins also earn interest and dividends.  The Heins lived in Ballwin, Missouri, during 1996 and 1997.  

2. The Heins did not timely file Missouri income tax returns for 1996 and 1997.  

3. The Director received information from the IRS indicating that the Heins had federal adjusted gross income of $128,998 in 1996 and $132,219 in 1997.  

4. On October 12, 1999, the Director issued a final decision determining that the Heins were liable for $6,550.14 in Missouri income tax and $1,637.54 in additions, plus interest, for 1997.  

5. On October 13, 1999, the Director issued a final decision determining that the Heins were liable for $6,368.88 in Missouri income tax and $1,592.22 in additions, plus interest, for 1996.  

6. The Director computed the Heins’ 1996 and 1997 Missouri income tax as follows:  


1996
1997


Adjusted gross income
$
128,998
$
132,219


– Missouri standard deduction
$
6,700
$
6,900


– Federal income tax deduction
$
10,000
$
10,000


– Exemptions
$
2,400
$
2,400

Taxable income
$
109,898
$
112,919


Tax
$
6,368.88
$
6,550.14

7. On May 10, 2000, the Heins filed “returns” for 1996 and 1997 with this Commission, consisting of a typewritten declaration that they had no income for those years.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Heins have the burden to prove that they are not liable for the amounts that the Director assessed.  Section 136.300.1, RSMo Supp. 1999, and section 621.050.2. We deny the Heins’ motion to place the burden of proof on the Director, which we took for consideration with the case.  We also deny the Heins’ motions to take “judicial notice,” which 

they filed on March 25, 2000, and April 5, 2000.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Tax and Interest

The Heins have offered no calculations of tax contrary to the Director’s, except that they argue they are liable for no Missouri income tax at all.  The Heins first argue that federal reserve notes are obligations of the United States and are exempt from taxation by the states.  31 U.S.C. section 3124.  However, the courts have concluded that federal reserve notes are not obligations of the United States within the meaning of 31 U.S.C. section 3124 and are therefore not exempt from tax.  Provenza v. Comptroller of the Treasury, 497 A.2d 831, 833-34 (Md. App. 1985); Richey v. Indiana Dep’t of State Revenue, 634 N.E.2d 1375, 1378 (Ind. Tax 1994).
The Heins also complain that the monetary system is unlawful.  This Commission’s role is limited to applying the law to decide the cases within our subject matter jurisdiction.  State Tax Comm’n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  As an administrative agency, we do not have the authority to decide the validity of the medium of exchange.   


The Heins also argue that the statutes do not impose an income tax on them.  Section 143.011 imposes the income tax on the Missouri taxable income of every resident.  The Heins argue that they cannot file a Missouri income tax return without waiving their first, fourth, fifth, 

and eight amendment rights.  This Commission does not have authority to rule on such constitutional questions.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  Section 143.481(1) provides that all persons who file a federal return must file a Missouri return.  26 U.S.C. section 6012 provides that all persons with income above the exemption amount shall file a federal return.  The Heins contend that the requirement to file a federal return is discretionary and not a mandate.  The courts have rejected such arguments.  May v. C.I.R., 

752 F.2d 1301, 1302-03 (8th Cir. 1985).  


The Heins argue that their income is not subject to tax.  Section 143.121.1 provides that the Missouri adjusted gross income is the federal adjusted gross income.  Under 26 U.S.C. sections 61 and 62, federal gross income includes the income that the Heins earned.  


The Heins contend that they were denied due process because the tax laws are vague. They also claim that the tax law is not uniform and is unconstitutional because the funds are not used for a public purpose.  As we have already stated, we do not have jurisdiction to address such constitutional issues.  Williams Cos., 799 S.W.2d at 604.  The Heins also argue that they were denied due process because the people who prepared 1099s reporting their interest and dividends were not available for cross-examination at the hearing.  However, the Heins presented no evidence that they did not earn income as the Director determined.  They also contend that the Director did not follow the proper procedure in obtaining information from the IRS.  We find no unfairness in the hearing process.  


The Heins have offered no successful argument or alternative calculation.  Therefore, we conclude that the Director correctly calculated their tax under sections 143.111, 143.121, 143.131, 143.151, and 143.171.  The Heins are liable for 1996 and 1997 Missouri income tax as the Director assessed.  Interest applies as a matter of law.  Section 143.731.1.  

II.  Additions to Tax


Section 143.741.1 imposes an addition to tax of five percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, “unless it is shown that such failure is not due to willful neglect.”  Hewitt Well Drilling & Pump Serv., Inc. v. Director of Revenue, 847 S.W.2d 795 (Mo. banc 1993).  Good faith suffices to show the absence of willful neglect.  Id.  A taxpayer is required to file an income tax return and pay any tax due “on or before the fifteenth day of the fourth month following the close” of the tax year.  Section 143.511.  The Heins did not file their returns on the prescribed dates and did not provide a reasonable explanation for failing to do so.  The Heins have not shown that their failure to file was not due to willful neglect.  Therefore, the 25 percent addition to tax should be imposed.  We conclude that the Heins owe additions to tax in the amounts of $1,592.22 for 1996 and $1,637.54 for 1997.  

Summary


The Heins are liable for 1996 and 1997 Missouri income tax and additions as the Director assessed, plus accrued interest.  


SO ORDERED on October 23, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  
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