Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No.  04-0472 PO




)

ERIC J. HAWORTH,

)




)



Respondent.
)

DECISION


The Director of Public Safety (Director) may discipline Eric J. Haworth for committing the crimes of driving while intoxicated and driving with an excessive blood alcohol content (BAC).  

Procedure


The Director filed a complaint on April 19, 2004.  Though Haworth received notice of the complaint on April 22, 2004, he did not file an answer.  On June 15, 2004, the Director filed a motion for summary determination.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  Although we gave Haworth until July 6, 2004, to file a response to the motion, he did not respond.  

Findings of Fact

1. Haworth holds a peace officer license that is current and active.  

2. On October 11, 2003, in Gasconade County, after consuming beer, Haworth drove a motor vehicle.  Haworth was stopped by a Hermann police officer after failing to yield the right-of-way.  The officer smelled alcohol on Haworth’s breath and noted that Haworth’s eyes were watery and glassy.  The officer observed a lack of smooth pursuit in both eyes and a distinct nystagmus
 at maximum deviation in both eyes.  During the “walk and turn” test, Haworth took an incorrect number of steps on the return walk by not resuming the original position after completing the turn.  During the field sobriety test, Haworth bent his knees in order to keep his balance.  A preliminary breath test (PBT) administered by the officer was positive for alcohol.  A Datamaster breath test administered at the Hermann police station showed that Haworth had a BAC of .099%.   The officer issued Haworth a citation for violating an ordinance by driving while intoxicated.  

3. On December 18, 2003, the Hermann municipal court imposed “bench probation,” including community service and no further violations, and ordered that if Haworth satisfactorily completed bench probation, the case would be dismissed.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.2.
  The Director argues that Haworth is subject to discipline under § 590.080.1(2), RSMo Supp. 2003, because Haworth: 

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]  


The Director argues that Haworth committed the offenses of driving while intoxicated and driving with an excessive BAC.  Section 577.010 provides:   


1.  A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.  

Section 577.012, RSMo Supp. 2003, provides:  


1.  A person commits the crime of “driving with excessive blood alcohol content” if such person operates a motor vehicle in this state with eight-hundredths of one percent or more by weight of alcohol in such person’s blood.  


2.  As used in this section, percent by weight of alcohol in the blood shall be based upon grams of alcohol per one hundred milliliters of blood or two hundred ten liters of breath and may be shown by chemical analysis of the person’s blood, breath, saliva or urine.  For the purposes of determining the alcoholic content of a person’s blood under this section, the test shall be conducted in accordance with the provisions of sections 577.020 to 577.041.  


Even though Haworth was charged with violating an ordinance by driving while intoxicated,
 the Director seeks to discipline him for committing criminal offenses under 

§ 577.010 and § 577.012, RSMo Supp. 2003.  Because § 590.080.1(2), RSMo Supp. 2003, allows discipline for the commission of a criminal offense, “regardless of whether a criminal charge has been filed,” the Director may seek discipline for a different offense than the one with which Haworth was charged in the criminal case, as long as he provides proper notice to Haworth.  In this case, the Director’s complaint gave notice to Haworth that the Director sought to discipline Haworth for committing criminal offenses under § 577.010 and § 577.012, RSMo Supp. 2003.  The Director must also provide adequate evidence to show that the licensee committed the offense.  


Intoxication, for purposes of operating a motor vehicle in an intoxicated condition, is a physical condition usually evidenced by unsteadiness on feet, slurring of speech, lack of body coordination, and impairment of motor reflexes.  State v. Maggard, 906 S.W.2d 845, 849 (Mo. App., S.D. 1995).  Haworth had the smell of alcohol on his breath, and his eyes were glassy and watery.  In spite of bending his knees in order to keep his balance, Haworth did not satisfactorily complete the field sobriety test.  His BAC was .099%.  Haworth committed the offenses of driving while intoxicated and driving with an excessive BAC.  Therefore, we find cause for discipline under § 590.080.1(2), RSMo Supp. 2003.  

Summary


Haworth is subject to discipline under § 590.080.1(2), RSMo Supp. 2003, because drove while intoxicated and drove with excessive BAC.  We cancel the hearing.  


SO ORDERED on July 14, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�“[A] rapid involuntary oscillation of the eyeballs (as from dizziness).”  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 800 (10th ed. 1993).  





	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The provisions of that ordinance are not in the record.  
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