Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 03-1082 PO 




)

TIMOTHY S. HARRELSON,
)




)



Respondent.
)

DECISION


Timothy S. Harrelson’s peace officer certificate is subject to discipline because he drove while intoxicated.

Procedure


The Director of the Department of Public Safety (Director) filed a complaint on June 6, 2003.  On August 15, 2003, the Director filed a motion for summary determination with supporting exhibits.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if either party establishes facts that are not disputed and if either party is thereby entitled to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Harrelson filed a response on September 16, 2003, agreeing with the motion.  Therefore, the following facts are not disputed.
Findings of Fact

1. Harrelson is certified as a peace officer.  His certificate was current and active at all relevant times.  At all relevant times, Harrelson was employed by the Sheriff’s Department of Sullivan County, Missouri.  

2. On April 12, 2002, Harrelson committed the class B misdemeanor offense of driving while intoxicated in violation of § 577.010, RSMo 2000,
 in that he operated a motor vehicle while under the influence of alcohol on State Highway 6 and Route J in Sullivan County, Missouri. 

3. On November 8, 2002, based on the facts in Finding 2, Harrelson pled guilty to the offense of driving while intoxicated.  Also on that date, the court suspended the imposition of a sentence and placed Harrelson on probation for two years.  State v. Harrelson, Case No. 09R070200767 (Cir. Ct. Sullivan County).  

Conclusions of Law


We have jurisdiction to decide whether Harrelson’s peace officer certificate is subject to discipline.  Section 590.080.2.  The Director has the burden to show that Harrelson has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director cites § 590.080.1(3), which allows discipline if Harrelson:


Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person.

(Emphasis added.)  The Director does not allege, and there is no evidence to show, that Harrelson was on active duty or acting under color of law when he committed the conduct at issue.  We conclude that Harrelson’s certificate is not subject to discipline under § 590.080.1(3).


The Director also cites § 590.080.1(2), which allows discipline if Harrelson:


Has committed any criminal offense, whether or not a criminal charge has been filed[.]

Harrelson pled guilty to the criminal offense of driving while intoxicated in violation of 

§ 577.010.1, RSMo 2000, which provides:


A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.

A guilty plea is an admission against interest and is ordinarily some evidence of the facts charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  Harrelson has not offered any evidence explaining away his admission.  Therefore, we 

find that he committed the conduct underlying his pleas.  We conclude that Harrelson’s certificate is subject to discipline under § 590.080.1(2).

Summary


Harrelson’s peace officer certificate is subject to discipline under § 590.080.1(2).


SO ORDERED on October 6, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

�Statutory references are to the 2002 Supplement to the Revised Statutes of Missouri unless otherwise noted.
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