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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on March 26, 2001, seeking this Commission’s determination that the peace officer certificate of Bobby D. Hardy is subject to discipline for gross misconduct indicating an inability to function as a peace officer.


This Commission convened a hearing on the complaint on August 13, 2001.  Assistant Attorney General Da-Niel Cunningham represented the Director.  Bill Crowe represented Hardy.  The matter became ready for our decision when the last written brief was due on January 10, 2002.

Interview Tape and Transcript


At the hearing, we took under advisement Hardy’s objection to the admission of Petitioner’s Exhibit 2, the two audiotapes and the single transcript of an interview with Hardy by 

water patrol officers Mike Smith, Gary Haupt, and Jim Glover on February 14, 2001.  Hardy insists that the officers assured him that the interview would not be used against him.  


Our review of the tape and transcript shows that the officers repeatedly informed Hardy that the interview would not be used against him for any criminal purposes and that it would be used only for administrative purposes.  The officers read to Hardy the Garrity
 warning as follows:

SERGEANT SMITH:  Okay.  This is the Garrity warning I’m going to read to you, Bobby.


At this time I’m going to question you about allegations of sexual misconduct involving you and your daughter.  This questioning concerns administrative matters relating to the official business of the Missouri State Water Patrol.  I am not questioning you for the purpose of instituting a criminal prosecution against you.


During the course of this questioning, even if you do disclose information which indicates that you may be guilty of criminal conduct, neither your self-incriminating statements, nor the fruits of any self-incriminating statements you make will be used against you in a criminal proceeding, criminal legal proceeding.


Since this is an administrative matter, any self-incriminating information you may disclose will not be used against you in a court of law.


You are required to answer my questions fully and truthfully.  This requirement is in accordance with the rules and regulations set forth in the Division’s administrative policy.


If you refuse to answer my questions, this in itself is a violation of the rules and the regulations of the Division, and you will be subject to disciplinary action.  


Do you understand what I’ve just explained to you?

PATROLMAN HARDY:  Yes, sir.

SERGEANT SMITH:  Do you have any questions concerning what I’ve just explained to you?

PATROLMAN HARDY:  No, sir.

(Interview Tr. at 4-5).


The interview tapes and transcript are admissible because they are not being used for purposes of a criminal prosecution against Hardy.  This is an administrative proceeding to ascertain whether there is cause to discipline a peace officer certificate.  The admissibility of the interview is consistent with the explanation of Sergeant Smith and the agreement of Hardy.  Under Garrity v. State of New Jersey, 385 U.S. 493, 87 S.Ct. 616, 17 L.Ed.2d 562 (1967), the use of the interview is prohibited in a criminal proceeding.  We overrule Hardy’s objection that the use of the exhibit in this administrative proceeding violates the warning given during the interview.


Hardy further objected to Petitioner’s Exhibit 2 on the grounds that his attorney did not receive a copy of the tapes until the morning of the hearing and did not have an opportunity to review the entire interview.  The Director’s counsel indicated that she was previously unaware of the existence of both an audio and a videotape of two separate interviews and that the audiotape was in the possession of the Department of Public Safety.  

We took under advisement Hardy’s objection that he was unable to review the entire tape before the hearing.  We allowed him an opportunity to review the tape after the hearing and submit written objections.  In his written objections, Hardy asserted that there was no indication when the interview and taping began.  

However, Sergeant Smith testified at the hearing that the interview was taken on February 14, 2001.  (Hearing Tr. at 28).  The audiotapes clearly indicate that after the Garrity 

warning was given and before the questioning started, Officer Glover stated that it was 11:03 a.m. (Interview Tr. at 5).  Before Glover switched to a second tape, he stated that it was 11:58 a.m. (Interview Tr. at 49).  When the second tape started, Glover stated that it was still February 14 and that the time was twelve o’clock.  (Interview Tr. at 49).  At the conclusion of the interview, which was at the end of the second tape, Glover stated that it was 12:57 p.m. on February 14, 2001. (Interview Tr. at 88).  

The time and date of the interview are well established.  Each audiotape was 60 minutes in length.  The interview occurred between approximately 11:00 a.m. and 1:00 p.m. on February 14, 2001.  Hardy’s objections to the admission of Petitioner’s Exhibit 2 are overruled.

Findings of Fact

1. Hardy holds peace officer Certificate No. ###-##-####.  That certificate is, and was at all relevant times, current.  Hardy was employed by the Missouri State Water Patrol at all relevant times. 

2. Hardy’s daughter, April, was born on April 6, 1983.  April lived with her father, mother, and brother.  The family resided in Perry, Missouri, in a house on Boulare Street in 1994.

3. In 1994, when April was 11 years old, she was afraid of the dark.  Hardy always went to her bedroom to check on her before he went to bed.  

4. In December 1994, Hardy came out of the shower with a towel around him and went into April’s bedroom.  She was lying on her bed facing the wall and appeared to be asleep.  Hardy took off his towel and laid down beside her on the bed parallel to her.  He was unclothed. He lifted her nightgown and pulled down her underwear.  He placed his hand on her buttocks and placed his penis up against her buttocks.  After several minutes, Hardy got out of the bed, put on his towel, and left the room.

5. From approximately 1995 to 1997, when April was 12 to 14 years of age, Hardy watched through a hole in the bathroom door at their home while she was dressing and undressing on at least five or six occasions.

Conclusions of Law


We have jurisdiction to decide whether Hardy’s peace officer certificate is subject to discipline.  Section 621.045.
  The Director has the burden to show that Hardy has committed an act for which the law allows discipline. Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989). 


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  


The Director alleges that Hardy’s certificate is subject to discipline under section 590.135.2(6), which provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *   


(6) Gross misconduct indicating inability to function as a peace officer[.] 


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.” Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 

(Mo. App., E.D. 1988).  The term “gross” indicates that an especially egregious mental state or harm is required.  Duncan, 744 S.W.2d at 533.  Inability is lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


Hardy argues that the Director’s allegations are not true.  Hardy testified that he did not press his penis against April’s buttocks and that he did not watch her dress and undress through a hole in the bathroom door as alleged by the Director.  Hardy’s character witnesses, including his supervisor at the Water Patrol for nine years, testified that Hardy has a reputation as a truthful, honest, and reliable person.  We have no reason to doubt that Hardy has a good reputation as his witnesses have indicated.


However, on cross-examination, Hardy did not deny the allegations that he laid down on April’s bed beside her and that he was unclothed.  He denied only the allegation that he pressed his penis against her buttocks.  Further, on cross-examination, Hardy did not deny that he watched April dress and undress through a hole in the bathroom door.  He testified that the Director’s allegation was untrue because the time frame that the Director alleged was not correct for watching her dress and undress through a hole in the door.  


April testified that when she was 11 years old, Hardy lifted her nightgown and pulled down her underwear.  He placed his hand on her buttocks and placed his penis up against her buttocks.  She further testified that Hardy looked through a hole in the door while she was dressing and undressing in the bathroom on at least five or six occasions.  


April’s testimony is credible.  Her testimony was logically consistent and appeared to present a complete recounting of the events she experienced.  The evidence shows no convincing reason for her to be untruthful or mistaken about the occurrences.  Hardy suggested that April might have made up the allegations after Hardy took away her driving privileges or after she viewed a television program on abuse.  However, the evidence does not indicate that April’s testimony was a fabrication.


Hardy’s testimony was short and consisted primarily of general denials of the Director’s allegations.  Although he emphatically denied placing his penis against April’s buttocks, we do not find Hardy’s testimony to be credible as April’s.


Hardy argues that the term “gross misconduct” is unconstitutionally vague.  As an executive branch agency, this Commission does not have jurisdiction to address constitutional questions.  Cocktail Fortune v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999).  However, Hardy has properly raised his challenge before us, and he may argue it before appeals tribunals if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D 1993).


Hardy furtively watched his daughter undress several times, and placed his penis against her buttocks one time.  These instances of inappropriate sexual conduct involving Hardy’s own minor child constitute gross misconduct indicating an inability to function as a peace officer. 


Hardy presented evidence of good character and a good work history.  The events that are the subject of this hearing occurred a number of years ago, and there is no indication that they recurred after that time.  Moreover, there is evidence in the record that Hardy made considerable efforts to ensure that such events did not recur.  The Director may consider these factors in meting out the appropriate measure of discipline.  For example, the Director could place Hardy’s 

certificate on probation and require a psychological evaluation with follow-up counseling to determine whether his past conduct jeopardizes his current ability to function as a peace officer.  Ultimately, however, discretion over the degree of discipline lies with the Director.  The only role committed by law to this Commission is to determine whether cause for discipline exists. 

Summary


We conclude that there is cause to discipline Hardy’s peace officer certificate under section 590.135.2(6).


SO ORDERED on January 31, 2002.



________________________________



KAREN A. WINN



Commissioner

�In Garrity v. State of New Jersey, 385 U.S. 493, 87 S.Ct. 616, 17 L.Ed.2d 562 (1967), a New Jersey statute provided that state employees would forfeit their employment if they asserted their Fifth Amendment right to be free of self-incrimination.  The Court held that confessions given under that statute were not admissible in criminal proceedings.


�Statutory references are to the 2000 Revised Statutes of Missouri.
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