Before the

Administrative Hearing Commission

State of Missouri

SYD HAMPTON,
)



)



Petitioner,
)




)


vs.

)

No. 02-0359 RI 




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


We conclude that Syd Hampton is liable for Missouri income tax and additions, plus interest, for 1990, 1991, and 1992 as the Director assessed.  

Procedure 


Syd Hampton filed a complaint on March 2, 2002, challenging the Director of Revenue’s notices of deficiency for 1990, dated January 2, 2000, and for 1991 and 1992, dated January 9, 2002.  


On October 11, 2002, we issued a show cause order regarding our jurisdiction in this case.  Hampton filed a response on October 25, 2002, and the Director filed a motion to dismiss on October 29, 2002.  For the reasons explained in this decision, we deny the motion.  

Finding of Fact

1. Hampton lived in Missouri and worked as a roofing contractor during 1990, 1991, and 1992.  

2. Hampton did not file Missouri income tax returns for 1990, 1991, or 1992.
  

3. The IRS notified the Director of adjustments to Hampton’s federal income tax.

4. Based on the information from the IRS, the Director computed Hampton’s Missouri income tax as follows:
  


1991
1992


Missouri adjusted gross income
$16,328
$16,654


Standard deduction

$2,850
$3,000


Federal income tax deduction

$1,699
$1,706


Personal exemption
$1,200
$1,200


Tax
$410
$420


5.
On January 2, 2002, the Director issued a notice of deficiency assessing $394.32 in Missouri income tax and $98.58 in additions for 1990, plus interest. 


6.
On January 9, 2002, the Director issued notices of deficiency assessing $410 in Missouri income tax and $102.50 in additions for 1991, plus interest, and $420 in Missouri income tax and $105 in additions for 1992, plus interest.  


7.
On March 2, 2002, Hampton filed a complaint with this Commission challenging the Director of Revenue’s notices of deficiency.  Attachments to the notices of deficiency state that a protest must be filed with the Director within 60 days, and that “[i]f the department does not agree with your protest, you will be notified of the department’s decision in writing and you may file an appeal of that decision with the Missouri Administrative Hearing Commission.  (Section 143.651, RSMo.)”    

Conclusions of Law

I.  Jurisdiction


This Commission must examine its subject matter jurisdiction in each case.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  We have jurisdiction to hear an appeal from “any finding, order, decision, assessment, or additional assessment” made by the Director.  Section 621.050.1.
  
Section 621.050.1 requires that a petition for review of a decision or assessment of the Director be filed within 30 days after the Director mails her decision or assessment.  However, that statute requires the Director to include specific language in her decisions to inform the taxpayer of the right to appeal to this Commission within 30 days.  If the decision does not contain this language, the 30-day period does not start to run.  Witte v. Director of Revenue, No. 90-000641 RI (Mo. Admin. Hearing Comm’n Dec. 31, 1990).  


Hampton filed his appeal with this Commission after the Director issued the notices of deficiency.  Hampton did not file a protest with the Director under section 143.631.1.  When a taxpayer fails to file a protest with the Director, the notice of deficiency becomes a final assessment “[s]ixty days after the date on which it was mailed[.]”  Section 143.621.


In other cases, the Director has unsuccessfully argued that unless the taxpayer files a protest with the Director, the Director is not required to issue any notice of the finality of her 

decision and the taxpayer has no right to appeal to this Commission.  See Witte v. Director of Revenue, No. 90-000641 RI (Mo. Admin. Hearing Comm’n Dec. 31, 1990); Mallinckrodt, Inc. v. Director of Revenue, No. RI-81-0152 (Mo. Admin. Hearing Comm’n May 7, 1985).  Those cases cite the statutory language stating that the taxpayer “may” file a protest.  Section 143.631.1.  This language is discretionary, not mandatory.  It provides for a discretionary protest 

to the Director and a time frame within which the decision becomes final by operation of law.  Therefore, the legislature has not intended for a failure to file a protest to preclude the right to appeal to this Commission.


Although Hampton did not file a protest with the Director, he did not lose his right to appeal to this Commission.  Section 136.365 provides:  

[T]he director shall inform all taxpayers against whom an assessment of additional tax, interest or penalty has been issued of the taxpayer’s right to appeal.  Such written notification shall accompany each notice of assessment and shall set forth the time period within which the taxpayer must file an appeal, and how to proceed with the appeal should he desire. 

(Emphasis added).  Because Hampton had no notice of a 30-day filing requirement before this Commission, that period did not start to run.  State ex rel. St. Louis Die Casting Corp. v. Morris, 219 S.W.2d 359 (Mo. 1949); McGraw-Edison Co. v. Curry, 485 S.W.2d 175, 179 (Mo. App., W.D. 1972).  We have jurisdiction to hear the petition.  

II.  Tax


Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is taxable on all income, no matter where it is earned.  Section 143.121; Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).   Hampton argues that he was not required to file a return.  Hampton also argues that he was not a “qualified resident,” and that as a private citizen, he has no legal relationship with the State of Missouri.  Because Hampton was a resident of Missouri in 1990, 1991, and 1992, he is subject to Missouri income tax pursuant to sections 143.011 and 143.121.  Section 143.481(1) required him to file a return. 


Hampton further argues that he had no reportable income and that there was no support for the IRS’s numbers.  He contends that the burden of proof is on the Director.  Sections 

136.300.1 and 621.050.2 place the burden of proof on Hampton.  Hampton conceded that he worked and earned income.  Hampton offered no figures to rebut the figures that the Director obtained from the IRS.  Therefore, he has failed to meet his burden to show that he did not earn that income or that it was not subject to tax.  


Hampton has failed to show that the Director’s computations are incorrect.  Therefore, we conclude that he is subject to Missouri income tax as the Director assessed for 1990, 1991, and 1992.  Sections 143.011, 143.111, 143.121.  Interest applies as a matter of law.  Section 143.731.

III.  Additions


Section 143.741.1 imposes an addition to tax of five percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, “unless it is shown that such failure is not due to willful neglect.”  Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).  Good faith suffices to show the absence of willful neglect.  Id.  A taxpayer is required to file an income tax return and pay any tax due “on or before the fifteenth day of the fourth month following the close” of the tax year.  Section 143.511. Hampton’s failure to file returns on the prescribed dates was not in good faith.  Therefore, we conclude that Hampton owes the 25 percent addition to tax as the Director assessed.  

Summary 


Hampton is liable for Missouri income tax, additions, and interest for 1990, 1991, and 1992 as the Director assessed, plus further accrued interest.  


SO ORDERED on November 13, 2002.



________________________________



KAREN A. WINN



Commissioner

	�Certain form notices in the Director’s documents indicate that Hampton filed returns and that the Director made adjustments to them.  (Resp. Ex. G.)  However, the record also contains the Director’s “non-filer” notices  (Resp. Exs. A, C, and D), and the testimony on behalf of the Director shows that Hampton did not file returns.  (Tr. at 20, 27.)  Therefore, we find that Hampton did not file returns.      





	�No notice of adjustment is in the record for 1990.  





	�Same as federal standard deduction allowed by the IRS.





	�Based on the federal income tax computed by the IRS.


�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted. 
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