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)
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)

TERRI HALLOWELL, a/k/a 
)

TERESA HALLOWELL,
)


)
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)

MEMORANDUM AND ORDER

The State Board of Nursing (Board) filed a complaint on August 8, 2000, seeking this Commission’s determination that the registered professional nursing license of Terri Hallowell is subject to discipline for drug-related conduct.

On December 5, 2000, the Board filed a motion, with supporting exhibits, for summary determination of the petition.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Board establishes facts that (a) Hallowell does not dispute and (b) entitle the Board to a favorable decision.  ITT Commercial Fin. Corp. v. 

Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).

The Board cites the request for admissions that it mailed to Hallowell on November 2, 2000.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to 

rely upon the facts asserted in the request, and no further proof in required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact or any application of law to fact.  Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., W.D. 1976).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073, RSMo Supp. 1999,
 and our Regulation 1 CSR 15-2.420(1) apply that rule to this case.


We gave Hallowell until December 27, 2000, to file a response to the motion, but she did not respond.  Therefore, we conclude that Hallowell does not dispute the following facts.

Findings of Fact


1.
Hallowell is licensed by the Board as a licensed practical nurse, License No. PN054548.  Her license was current and active at all times relevant to the complaint filed by the Board, but it lapsed on May 31, 2000.


2.
On February 21, 1997, while employed at Lenoir, Inc., a long-term care facility in Columbia, Missouri, Hallowell destroyed Percocet, a controlled substance, without a witness, as required under facility policy, and was counseled by the executive director for this conduct.


3.
On March 22, 1997, Hallowell again destroyed a controlled substance, on that occasion Vicodin, without having the destruction properly witnessed and was therefore terminated from Lenoir, Inc.


4.
From approximately May 1997 to February 1998, Hallowell was employed at Charter Behavioral Health Center (“Charter”) in Columbia, Missouri.


5.
On or about February 15, 1998, Hallowell misappropriated ten (10) pills of the controlled substance Adderall from Charter.


6.
Hallowell attempted to cover up the misappropriation by replacing the missing Adderall with Wellbutrin, placing the Wellbutrin in the blister pack that had contained the Adderall.


7.
While employed at Charter, Hallowell misappropriated other controlled substances by signing them out for patients and administering less to the patients than she signed out.


8.
As a result of the narcotics discrepancies noted above, Hallowell was asked by the Director of Nursing at Charter to submit to a urine drug screen on or about February 24, 1998.


9.
Two (2) days after the request, Hallowell submitted to a urine drug screen, the results of which were inconclusive due to the dilute nature of the specimen provided.


10.
Hallowell was terminated from Charter on February 27, 1998.


11.
From May 1998 to March 28, 1999, Hallowell was employed at Hillcrest Residential Care (Hillcrest) in Columbia, Missouri.


12.
During the time that Hallowell was employed at Hillcrest, she misappropriated several units of a resident’s Percocet, a controlled substance, by removing them from a blister pack and replacing them with Tylenol, an over-the-counter pain reliever.


13.
On March 4, 1999, Hallowell was arrested in Boone County, Missouri, and was thereafter charged with possession of drug paraphernalia with intent to use, possession of a controlled substance, and driving without a license.


14.
At the time of Hallowell’s arrest, she possessed several pills of controlled medications for which she did not have a prescription.


15.
At the time of the arrest on March 4, 1999, Hallowell was illegally in possession of clonazepam and dextropropoxyphene, controlled substances.


16.
On June 15, 1999, Hallowell pled guilty to the crimes of operating a vehicle on the highway without a license and unlawful use of drug paraphernalia, both misdemeanors, in the Circuit Court of Boone County, Missouri, and was sentenced to two (2) years’ probation.


17.
From approximately September 13, 1999, to October 8, 1999, Hallowell worked at Candlelight Lodge, a nursing facility, in Columbia, Missouri.


18.
On or about October 13, 1999, Hallowell received a termination letter from Candlelight Lodge, citing excessive medication errors by her, including the improper accountability of narcotics, and misrepresentation of her employment history by failing to disclose her previous employment at Charter and Lenoir, Inc.


19.
On or about October 6, 1999, while working at Candlelight Lodge, Hallowell ordered a prescription for meperidine 50mg (Demerol), a controlled substance, to be filled for resident M.W.


20.
Between October 6 and October 8, 1999, Hallowell documented on the Narcotic Administration Record for M.W. that she had administered three (3) doses of Demerol to M.W., which M.W. never received.


21.
Hallowell removed one of the Demerol pills in the pack and replaced it with another non-controlled medication that resembled the Demerol pills.


22.
Hallowell misappropriated Demerol from Candlelight Lodge and consumed it.

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 621.045, RSMo Supp. 1999. The Board has the burden of proving that Hallowell has committed acts for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

The Board alleges that cause for discipline exists under section 335.066.2(1), (5), (12) and (14), which provide:

 
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:


(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by this chapter; 

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter; 

*   *   *


(12) Violation of any professional trust or confidence; 

*   *   *


(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government.

The Board makes no argument as to how particular admissions support its contention that Hallowell violated the above provisions.  However, we make the following conclusions of law from those facts insofar as we are able.

1.  Section 335.066.2(1) and (14)

Section 335.066.2(1) provides for discipline for the “unlawful possession of any controlled substance.”  Section 335.066.2(14) provides for discipline for violating drug laws.  

Clonazepam and dextropropoxyphene are controlled substances.  Section 195.017, RSMo.  Hallowell did not have a valid prescription for any medication containing those substances; therefore, her possession of them was unlawful, and she violated the drug laws of this state.  Hallowell also misappropriated Adderall, Percocet, and Demerol, all controlled substances, in the course of her nursing duties.  As she misappropriated them, she unlawfully possessed them pursuant to section 195.180, RSMo.  We therefore conclude that there is cause to discipline Hallowell’s license pursuant to section 335.066.2(1) and (14) for the unlawful possession of clonazepam and dextropropoxyphene, as well as Adderall, Percocet, and Demerol.

2.  Section 335.066.2(5)

Section 335.066.2(5) provides for discipline for “incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties” of the nursing profession.  

a.  Misconduct and Dishonesty
Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  On several occasions and in several ways, Hallowell misappropriated controlled substances.  These were acts of dishonesty and misconduct in the performance of the functions or duties of a nurse.  

b.  Misrepresentation and Fraud

Hallowell was terminated from employment at one point for, among other things, having misrepresented her employment history by failing to disclose previous nursing jobs.  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 744 (10th ed. 1993).  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  As Hallowell admitted to misrepresenting her employment history, we find that she is subject to discipline for fraud and misrepresentation in the performance of the functions or duties of the nursing profession.  Her actions in employing various ruses to obtain controlled substances, such as replacing them with over-the-counter drugs and improperly documenting the administration of drugs to patients, were also instances of misrepresentation in the functions and duties of a nurse.  We also find that such conduct constituted fraud in the performance of her job duties.

c.  Incompetence and Gross Negligence

Hallowell destroyed controlled substances without a witness, against the policy of facilities at which she worked.  Such actions could have involved gross negligence, or they could have been intentional.  We do not know her state of mind when she performed them.  These actions, as well as her repeated misappropriations and false documentation of drugs, do constitute incompetence under one of the definitions of that term that we commonly use, however, which is a lack of disposition to use otherwise present abilities.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  

We therefore conclude that Hallowell was guilty of incompetence, misconduct, fraud, dishonesty, and misrepresentation in the performance of the functions and duties of the nursing profession, but not of gross negligence.

3.  Section 335.066.2(12)

Section 335.066.2(12) provides for discipline for a violation of any professional trust or confidence.  A professional trust or confidence arises when a person relies on the special 

knowledge and skills of a professional that are evidenced by professional licensure.  State Bd. of Nursing v. Morris, BN-85-1498, at 11 (Mo. Admin. Hearing Comm’n Jan. 4, 1988).  

Hallowell’s patients, co-workers, and employer relied on her professional skills and abilities.  Hallowell violated that professional trust by improperly destroying, unlawfully possessing, and misappropriating controlled substances.  We conclude that there is cause to discipline Hallowell’s license pursuant to section 335.066.2(12) for violating a professional trust or confidence.

Summary


We grant the Board’s motion for summary determination.  We conclude that there is cause to discipline Hallowell’s license under section 335.066.2(1) for unlawfully possessing a controlled substance; under section 335.066.2(5) for incompetence, misconduct, fraud, dishonesty and misrepresentation; under section 335.066.2(12) for violating a professional trust or confidence; and under section 335.066.2(14) for violating the drug laws of this state.


We cancel the hearing.

SO ORDERED on January 26, 2001.








_____________________________

KAREN A. WINN

Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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