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DECISION


We dismiss Anthony J. Halinski, Jr.’s complaint on our own motion because we lack jurisdiction to hear it.

Procedure

 On October 15, 2012, Halinski filed a complaint appealing the decision of the State Board of Podiatric Medicine (“the Board”) to deny Halinski’s application for a podiatric medicine license with ankle surgery certification.  On October 29, 2012, the Board filed a motion to dismiss, stating Halinski filed the complaint too late.  On November 13, 2010, Halinski responded to the motion.


On December 4, 2012, we issued an order denying the Board’s motion to dismiss, but also issued an order to the parties, or either party, to show cause why this case should or should not be dismissed for lack of jurisdiction.  Halinski filed a response to our show cause order on December 17, 2012.

Findings of Fact

1. Prior to September 5, 2012, Halinski filed an application for a podiatric medicine license with ankle surgery certification with the Board.

2. On September 5, 2012, Sandy Sebastian, Executive Director of the Board, sent a letter to Halinski by certified mail, return receipt requested.  Sebastian’s letter to Halinski informed Halinski of the following:

· The Board denied the ankle surgery portion of Halinski’s application because his application materials did not demonstrate compliance as required in the Board’s statutes and regulations; and

· The Board decided that, barring any new cause for denial and upon receipt of results demonstrating Halinski’s successful completion of Part III of the National Board Examination, his completion of 96 hours of continuing medical education; and his successful passage of the Missouri Law Examination, as well as paying a $100 fee, the Board would reinstate his license subject to a five-year probationary period, which would include a period of preceptorship under a licensed podiatrist approved by the Board.

3.
On October 15, 2012, Halinski filed his complaint in this case.

Conclusions of Law
The stated intent of our show cause order was to determine whether we have jurisdiction under the applicable statute(s) to hear Halinski’s case.  Our jurisdiction comes from the statutes alone.
  If we lack jurisdiction, we can take no action other than to dismiss a case.

Halinski raises three arguments in support of his claim to jurisdiction.  We consider each argument below.

Halinski’s First Argument


Halinski first argues we can review a board decision to determine if the decision was an abuse of discretion, or otherwise arbitrary, capricious, unreasonable, or unlawful, citing Hernandez v. Board of Healing Arts.

However, Hernandez does not say what Halinski asserts it says.  First, Hernandez did not pertain to this Commission’s jurisdiction to review a board decision, as Halinski contends, but to this Commission’s jurisdiction to review an application for attorney’s fees and expenses under § 536.087.4.
  It was in furtherance of that review that this Commission considered whether the Board of Healing Arts’ actions were arbitrary or capricious.

Second, Hernandez says nothing about reviewing the Board’s decision for an abuse of discretion; rather, the Court of Appeals held in Hernandez that this Commission’s decision – that the Board of Healing Arts was substantially justified in its decision denying Hernandez a license to practice medicine – was neither unlawful,
 unreasonable
 nor an abuse of discretion.

Then, Halinski misstates the statute governing our jurisdiction.  With regard to probation, § 621.045.1 says:

The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when, under the law…the licensee may be placed on probation[.]

(Emphasis added.)  The statute does not say, as Halinski says, we have jurisdiction “to review and rule on the issue of probation.”

By those statutory terms, therefore, we have jurisdiction in those cases when, under the law, the licensee may be placed on probation.  We acknowledge the phrase “may be placed on probation” on its face, could be interpreted as including situations beyond when the Board places the applicant on probation, but reading the phrase in context shows that is not the case.  The 

same statute also gives us jurisdiction when “a license issued by any of the following agencies may be revoked or suspended.”  But we have routinely dismissed complaints brought by applicants for licensure on jurisdictional grounds, where the event triggering jurisdiction (usually the denial of the application for the license) had not yet occurred.
  Under Halinski’s broad interpretation of our jurisdiction, those cases would have been heard.

Halinski’s Second Argument

Halinski’s second argument states, “The Board decision is subject to de novo review by the AHC as the Board is seeking to impose probation on petitioner, for which the petitioner may file an application for review, giving rise to the jurisdiction of AHC. See State Board of Registration for the Healing Arts v. Trueblood, 368 S.W.3d 259.”

True enough, Trueblood does concern our review of licensing boards’ decisions to issue probated licenses.  But Trueblood, unlike Halinski, acknowledges that our power to do so is strictly based on statute.  Its analysis of the applicable law begins, “[t]he AHC’s review of the Board’s decision [to issue a probated license] is governed by statutory provisions found in multiple chapters of Missouri’s Revised Statutes.”

The first of those statutes, § 324.038, sets out both when the Board may issue a probated license and when this Commission may review that license.  Subsection 1 of that statute states:

Whenever a board within or assigned to the division of professional registration,[
] including the division itself when so empowered, may refuse to issue a license for reasons which also serve as a basis for filing a complaint with the administrative hearing commission seeking disciplinary action against a holder of 

a license, the board, as an alternative to refusing to issue a license, may, at its discretion, issue to an applicant a license subject to probation.

Subsection 2 states, in relevant part:

The board shall notify the applicant in writing of the terms of the probation imposed, the basis therefor, and the date such action shall become effective. The notice shall also advise the applicant of the right to a hearing before the administrative hearing commission, if the applicant files a complaint with the administrative hearing commission within thirty days of the date of delivery or mailing by certified mail of written notice of the probation. If the board issues a probated license, the applicant may file, within thirty days of the date of delivery or mailing by certified mail of written notice of the probation, a written complaint with the administrative hearing commission seeking review of the board's determination. Such complaint shall set forth that the applicant or licensee is qualified for nonprobated licensure pursuant to the laws and administrative regulations relating to his or her profession.

The notification on which Halinski bases our jurisdiction of the complaint is the letter from Sandy Sebastian to him dated September 5, 2012.  That letter states, in relevant part:

The Board made the decision that barring any new cause for denial and upon receipt of results demonstrating successful completion of Part III National Board Examination received in a certified score report from the National Board of Podiatric Medical Examiners, 96 hours of continuing medical education which is approved by the Council on Podiatric Medical Education of the American Podiatric Medical Association, successfully passing the Missouri Law Examination, and receipt of the $100 permanent license fee the Board would reinstate your licensure in Missouri as a podiatrist subject to a period of five (5) years probation.  The probation would include serving a period of preceptorship under a licensed podiatrist approved by the Board, and standard terms of probation.  After completing the process for reinstatement, the Board will issue an Order setting out all terms.

While the letter is anything but clear as to what the Board has actually done, reading the above paragraph in the context of § 324.038 leads us to conclude  the Board’s written notification did not notify Halinski of “the terms of the probation imposed, the basis therefor, 

and the date such action shall become effective.”  Instead, the Board advises Halinski that, barring any new cause for denial [of licensure], when it receives documentation of: (a) results demonstrating completion of Part III of the National Board Examination; (b) Halinski’s completion of 96 hours of continuing medical education; and (c) successful passage of the Missouri Law Examination, as well as the $100 fee, the Board would reinstate Halinski’s license subject to the five-year probationary period.  (Emphasis added.)  

Our interpretation of the Board’s statement is bolstered by its statement at the end of that paragraph: “After completing the process for reinstatement, the Board will issue an Order setting out all terms.”  (Emphasis added.)  The reference to “terms” corresponds with the statutory requirement that the Board notify Halinski of “the terms of the probation imposed.”  The only term we see in the September 5 letter is Halinski would have to serve a period of preceptorship under a licensed podiatrist, but the Board expressly reserved its right to impose additional terms after receipt of the documentation and the fee.  Further, we see no notification in the September 5 letter of the basis for imposing probation and the date such probation shall become effective.

Finally, § 324.038.2 states the specific action triggering our jurisdiction: 

If the board issues a probated license, the applicant may file, within thirty days of the date of delivery or mailing by certified mail of written notice of the probation, a written complaint with the administrative hearing commission seeking review of the board's determination.

(Emphasis added.)  The Board did not issue a probated license to Halinski.  Therefore, by the plain terms of the statute, the express prerequisite to our jurisdiction did not take place.  

Halinski’s Third Argument


Halinski’s third argument states, “Where a license to be issued is subject to probation the AHC has jurisdiction pursuant to 621.045.1 to review and rule on the issue of probation.”  This is 

not a separate argument, but rather a word-for-word repetition of what Halinski asserted in his first argument, one we considered and rejected above.

Because we have no jurisdiction over Halinski’s complaint, we can only exercise our inherent power to dismiss it.
  At such time as Halinski has been either denied licensure or been issued a probated license, he may appeal the Board’s decision by filing a timely complaint with this Commission.

Summary

We dismiss Halinski’s complaint on our own motion because we lack jurisdiction to hear it.  We cancel the hearing.


SO ORDERED on January 11, 2013.



________________________________



MARY E. NELSON



Commissioner
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