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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-2177 BN



)

MARISSA H. GREEN,
)




)



Respondent.
)

DECISION


Marissa H. Green is subject to discipline for sleeping on duty.
Procedure


On November 26, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Green.  On September 13, 2011, Green was served with a copy of the complaint and our notice of complaint/notice of hearing.  We held the hearing on March 5, 2012.  Stephan Cotton Walker represented the Board.  Green attended the hearing by telephone and represented herself.  The last written argument was due on June 14, 2012.


At the hearing, the Board introduced as an exhibit Green’s unanswered request for admissions.  Upon her request, we allowed Green to withdraw her deemed admissions on the condition that she answer the request and provide it to the Board by March 12, 2012.  She did so, and the Board filed her answered request for admissions with this Commission on July 16, 2012.  
Finding that the merits of the action will be subserved by substituting the answered request for admissions, we admit them into evidence as Exhibit 3, substituting for the unanswered request.
Findings of Fact

1. Green is licensed by the Board as a licensed practical nurse (“LPN”).  Her license is, and was at all relevant times, current and active.
2. Green worked as an LPN at Rancho Manor Healthcare and Rehabilitation Center (“Rancho”) in December 2007.
3. Rita Merlenbach was the director of nursing at Rancho in December 2007.
4. On December 10, 2007, another Rancho employee sent a photo to Merlenbach’s cell phone.  The photo showed Green sitting in a recliner in a patient’s room, with a sheet pulled across her chest, in a reclining position.  Green was sleeping.
5. Merlenbach had previously informed staff that it was inappropriate to sleep on the job and that it was a terminable offense.

6. Merlenbach spoke to Green about the incident.  Green told Merlenbach that she was monitoring the resident, not sleeping.  Green said the resident had had increased choking and coughing spells.

7. Merlenbach looked at the resident’s chart to find documentation of the increased choking and coughing spells, but there was none.

8. Green was terminated from employment.
Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Green has committed an act for which the law allows discipline.
  This Commission must judge the 
credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.
  
In this case, we must make a credibility determination.  Green says she was not sleeping in the recliner on the night of December 10, 2007; other witnesses maintain she was.  Much of the latter testimony is hearsay, but the documents containing that testimony were mailed to Green more than eight days before the hearing, so they are admissible pursuant to § 536.070(12).  We also consider Merlenbach, who viewed the photo of Green in the recliner, to be a credible witness.  Finally, it seems quite unlikely that a nurse’s duties at a rehabilitation center would require her to sit in a recliner, in a reclining position, with a sheet pulled up over her.  We conclude that Green’s testimony on this point is not credible, and that she did fall asleep in a resident’s room that evening. 

Cause for Discipline


The Board alleges that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of professional trust or confidence[.]

Professional Standards – Subdivision (5)


In particular, the Board alleges that Green’s conduct evidences incompetency, misconduct, and gross negligence.  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  


We conclude that Green committed gross negligence.  This was evidently not an episode in which she simply dozed off; she was in a patient’s room, in a recliner, with a sheet drawn up to her neck.  It was a planned nap.  While it may not have amounted to “intentional wrongdoing,” it demonstrated a conscious indifference to her duties as an LPN on duty at Rancho.  Green had been advised that sleeping on duty was cause for termination, and it goes without saying that an important aspect of the performance of nursing duties is to remain attentive to patients or residents.  Because we conclude that this was gross negligence, we do not find misconduct.  We also do not find incompetence, as one such episode does not prove the requisite state of being.

Professional Trust – Subdivision (12)


Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also 
between the professional and his employer and colleagues.
  Green violated the trust and confidence of her coworkers and the residents of Rancho when she napped instead of performing her nursing duties.  There is cause to discipline her license under § 335.066.2(12).

Summary


There is cause for discipline under § 335.066.2(5) and (12).

SO ORDERED on July 20, 2012.


________________________________



KAREN A. WINN


Commissioner
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