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)
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)

DECISION


Ginger and Craig Grant are subject to discipline because their employee sold intoxicating liquor to a minor.
Procedure


On April 15, 2005, the Grants filed a complaint appealing the Supervisor of Alcohol and Tobacco Control’s (“the Supervisor”) decision imposing discipline.  On September 27, 2005, we held a hearing on the complaint.  Assistant Attorney General David Barrett represented the Supervisor.  Ginger Grant represented herself.  The matter became ready for our decision on September 29, 2005, the date the transcript was filed.

Findings of Fact

1. The Grants do business as Top Hat Package, a convenience store in Willard, Missouri.  The Grants have an original package liquor license, a Sunday original package liquor 
license, and an original package tasting liquor license.  All licenses were current and active at all relevant times.
2. On November 12, 2004, Amanda Frey and Tina Hicks, who were both under the age of 21, entered Top Hat Package.
3. Hicks presented her correct Missouri driver’s license to Jennifer Pearson, the Grants’ employee.  Pearson sold Hicks a six-pack of Smirnoff Ice, an intoxicating liquor.
4. Ms. Grant had instructed Pearson to always check identification when selling liquor.  Pearson was fired after this incident.
5. On March 14, 2005, the Supervisor mailed his discipline order to the Grants.
6. On April 15, 2005, the Grants filed a complaint with this Commission.

Conclusions of Law 

I.  Jurisdiction


In his answer, the Supervisor asks us to dismiss this case for lack of jurisdiction, citing his Regulation 11 CSR 70-1.010(4)(B):


(B) The supervisor of liquor control has the authority to suspend or revoke licenses.  The alleged violator is given notice to appear before the supervisor to answer the charges made in writing against him/her.  Any person aggrieved by official action of the supervisor of liquor control affecting the licensed status of a person subject to the jurisdiction of the supervisor of liquor control, including refusal to grant, the grant, the revocation, the suspension or the failure to renew a license, may seek a determination by the Administrative Hearing Commission, pursuant to the provisions of section 621.045, RSMo.  Notice of appeal must be filed with the Administrative Hearing Commission within thirty (30) days after the decision of the supervisor of liquor control is placed in the United States mail or within thirty (30) days after the decision is delivered, whichever date is earlier.
(Emphasis added.)


This provision limiting a licensee’s time to file an appeal is not found in the statute giving us jurisdiction over these cases, § 311.691:

Any person aggrieved by official action of the supervisor of liquor control affecting the licensed status of a person subject to the jurisdiction of the supervisor of liquor control, including the refusal to grant, the grant, the revocation, the suspension, the warning, the probation, the imposition of a civil penalty or the failure to renew a license, may seek a determination thereon by the administrative hearing commission pursuant to the provisions of section 621.045, RSMo, and it shall not be a condition to such determination that the person aggrieved seek a reconsideration, a rehearing, or exhaust any other procedure within the office of the supervisor of liquor control.

We find no such limitation authorized in Chapters 311 or 312.  There is no such limitation in 
§ 621.045.
  Therefore, the supervisor is attempting to limit our jurisdiction without statutory authority to do so.  This Commission’s jurisdiction is conferred by the legislature.
  “Rules are void if they are beyond the scope of the legislative authority conferred upon the state agency or if they attempt to expand or modify the statutes.”
  The Supervisor’s regulation limiting our jurisdiction to those licensees who file within thirty days of his decision is both beyond his authority as set forth in § 311.660 and an attempt to modify the statutes.  To that extent, we find that the regulation is void.  We must not apply regulations that are contrary to the statutes.


We have jurisdiction to hear the Grants’ complaint under §§ 621.045 and 311.691.
II.  Cause for Discipline


The Supervisor has the burden to prove that the Grants’ employee committed an act for which the law allows discipline.
  The Supervisor argues that there is cause for discipline under 
§ 311.680, RSMo Supp. 2004, which states:

1.  Whenever it shall be shown, or whenever the supervisor of liquor control has knowledge, that a person licensed hereunder . . . has violated any of the provisions of this chapter, the supervisor of liquor control may, warn, place on probation on such terms and conditions as the supervisor of liquor control deems appropriate for a period not to exceed twelve months, suspend or revoke the license of that person . . . .

(Emphasis added.)  The Supervisor argues that the Grants’ employee violated § 311.310, which states:

Any licensee under this chapter, or his employee, who shall sell, vend, give away or otherwise supply any intoxicating liquor in any quantity whatsoever to any person under the age of twenty-one years . . . shall be deemed guilty of a misdemeanor . . . .

(Emphasis added.)  Intoxicating liquor is defined at § 311.020:

The term “intoxicating liquor” as used in this chapter, shall mean and include alcohol . . . containing in excess of one-half of one percent by volume except for nonintoxicating beer as defined in section 312.020, RSMo.  All beverages having an alcoholic content of less than one-half of one percent by volume shall be exempt from the provisions of this chapter, but subject to inspection as provided by sections 196.365 to 196.445, RSMo.


Ms. Grant admitted and the Supervisor proved that the Grants’ employee sold intoxicating liquor to a minor under the age of 21 years.  Ms. Grant argues that she and her husband should not be held liable for what their employee did, despite their training to the 
contrary.  But § 311.310 clearly states that the licensee is liable for his or her employee’s conduct.


We find cause to discipline the Grants for violating § 311.310.  As the Supervisor noted at the hearing, the facts that Ms. Grant presented may be offered to the Supervisor to mitigate the degree of discipline.

Summary

The Grants are subject to discipline under 311.680, RSMo Supp. 2004.

SO ORDERED on November 3, 2005.



________________________________



JOHN J. KOPP



Commissioner
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