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)




)
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)

DECISION


Linda Gottman is subject to discipline for neglecting a child in her care, failing to contact that child’s parent immediately after the child was injured, and breaking an agreement with licensing authorities.  

Procedure


The Department of Health and Senior Services, Bureau of Child Care, (the Department) filed a complaint on May 16, 2003.  The Department amended the petition by interlineation on July 28, 2003.  We convened a hearing on November 7, 2003.  Kelly Walker represented the Department.  Though notified of the time and place of the hearing, Gottman did not appear.  The Department filed no written argument.  

Findings of Fact

1. Gottman held a license to operate a family child care facility at 3845 Highway MM, Hannibal, Marion County, Missouri, from 6 a.m. to midnight.  The license was in effect from July 1, 2001, through June 30, 2003, and it has expired.  

2. DD was a child aged two years and nine months in Gottman’s care.  On May 22, 2002, between 1:30 p.m. and 2:00 p.m., all the children in Gottman’s care were playing outside.  Gottman left them to go inside and use the restroom.  While Gottman was in the restroom, DD and another child in care went into the house and entered a bedroom.  DD and the other child stacked furniture so that DD could climb on top of a set of bunk beds.  DD fell from the top bunk, striking her face on the furniture and incurring a bruise.  Gottman did not call DD’s mother because DD’s pickup time was one hour away.  

3. GD was a 15-month-old child in Gottman’s care.  On November 13, 2002, at 2:40 p.m., another child in care arrived at the facility.  Gottman knew that the other child played roughly, and she attempted to intercept him as he rushed at GD, but a knee injury hindered her.  The other child pushed GD down.  GD cried for five minutes.  Gottman and Jerry Gottman treated the injury with an ice pack and medication.  GD later behaved in a manner indicating that the back of his head still hurt, but returned to play, though less active than before his injury.  Later medical examination revealed that GD had sustained a skull fracture from the top of his head to the base.

4. The next day, the Department’s investigators asked for Gottman’s attendance record to aid in their investigation of GD’s injury.  Jerry Gottman altered the attendance record to reflect GD’s actual arrival time because he had recorded it incorrectly. 

5. On November 14, 2002, Gottman and Jerry Gottman signed an agreement with the Department.  They agreed to care for no children until the Department and local law enforcement authorities completed their investigation into GD’s injury and to inform the parents of the children they cared for.  On November 22, 2002, the Department issued a notice of revocation and immediate suspension.  Gottman appealed the immediate suspension to the Department by request filed on December 3, 2002, and prevailed on her appeal on January 24, 2003.  While the appeal was pending, Gottman and Jerry Gottman solicited business from parents and cared for one child.  

6. The Department mailed to Gottman an amended notice of revocation on January 10, 2003, and a second amended notice of revocation dated February 13, 2003.  On March 19, 2003, Gottman filed with the Department a request for a hearing on the second amended revocation.  

Conclusions of Law

We have jurisdiction to hear the Department’s complaint against Gottman’s expired license under § 210.221.1(2),
 which provides in part:  

The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license[.]  

(Emphasis added.)  Section 210.245.2 provides that a licensee files its appeal of the revocation decision with the Department, which then has 90 days to file a complaint with this Commission.  

I.  The Complaint

The purpose of the complaint is to give the licensee notice of the conduct and law at issue so that the licensee can prepare a defense, and we cannot find cause for discipline absent such 

notice.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  The Duncan court described a complaint that met its standard:  “it set forth the general statutory grounds for discipline . . . and then in a series of specific allegations the course of conduct[.]”  Id.  To that end, our Regulation 1 CSR 15-3.350 plainly provides:

(1) In General.

*   *   *

(B) Petitioner shall include in the complaint:

*   *   *


3.  As far as practical, facts in numbered paragraph stating the relief sought and the reason for granting it.

*   *   *

(2) Specific Cases.  In addition to the other requirements of this rule-

(A) An agency’s complaint shall set forth—

*   *   *


3.  Any conduct that the licensee has committed that is cause for discipline, with sufficient specificity to enable the licensee to address the charge at hearing; and


4.  Any provision of law that allows discipline for that conduct.

(Emphasis added.)  

The Department’s complaint does not meet that standard.  It does not directly allege that Gottman committed any conduct.  It merely restates the content of the Department’s notice letters, which restate the content of its investigatory reports, which restate multiple inconsistent, 

even mutually exclusive, accounts of events.  Further, the complaint does not argue that any conduct is cause for discipline under any particular provision of law.  For authority that the conduct alleged in the complaint’s 143 factual paragraphs and subparagraphs is cause for discipline, it cites four statutory subsections and eleven regulations by general reference to those paragraphs and subparagraphs.  It is insufficient for the complaint to set forth various witnesses’ statements as described by its investigators.  Inconsistent accounts may affirmatively mislead the licensee as to what course of conduct the Department alleges.  The complaint must allege the conduct for which the Department seeks discipline and the law that allows it.  

The Department’s failure to articulate its charges in the complaint places this Commission in an awkward position.  In all but a few instances, it requires this Commission not only to decide the charges, but to actually construct them also.  We are mindful that the purpose of the day care licensing statutes is to protect children, but we must avoid anything that threatens to compromise the neutrality and impartiality for which this Commission was created.  Missouri Ethics Comm'n v. Thomas, 956 S.W.2d 456, 459 n.4 (Mo. App., W.D. 1997), citing State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  Therefore, in deciding the complaint we must balance, as best we can, the protection of children in this state, the limitations on the jurisdiction of this Commission, and Gottman’s rights to the due process of law.  

II.  Burden of Proof 

The Department has the burden of proving that Gottman has demonstrated conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  Most of the Department’s evidence consists of testimony to authenticate unsworn documents, in which one person alleges that a second person made a certain statement; 

sometimes that second person’s statement recounts what a third person said.  Not surprisingly, such evidence is often inconsistent.  We recognize that hearsay offered without objection may constitute substantial and competent evidence.  State ex rel. GS Tech. Operating Co., 116 S.W.3d 680, 690 (Mo. App., W.D. 2003).  However, that does not make such multi-layered hearsay statements, or the Department’s attempts to impeach one such statement with another, persuasive.  Our findings of fact reflect the assessments of credibility that the law requires us to make.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).

III.  The Charges

The complaint’s 65 paragraphs and 90 subparagraphs appear to allege three events for which the Department seeks discipline:  DD’s injury, GD’s injury, and Gottman’s agreement with the Department.    

The Department cites § 210.221.1, which authorizes the Department to grant and revoke licenses, and establish standards, for the operation of child care facilities.  Section 210.221 states:


1.  The department of health shall have the following powers and duties:


(1) . . . to grant licenses to persons to operate child-care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children, and to renew the same when expired.


(2) To . . . deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health. . . .


(3) To promulgate and issue rules and regulations the department deems necessary or proper in order to establish standards of service and care to be rendered by such licensees to children. . . .


(4) To determine what records shall be kept by such persons and the form thereof, and the methods to be used in keeping such records, and to require reports to be made to the department at regular intervals.

(Emphasis added.)  The Department argues that Gottman lacks good character and violated the standards set forth in its regulations.  


The Department cites its Regulation 19 CSR 30-61.175(1)(A)1, which states:


Child care providers shall not leave any child without competent adult supervision[;]

and its Regulation 19 CSR 30-61.175(1)(D)1, which states:


Infants and toddlers shall have constant care and supervision[.]

As to GD, the complaint cites reports only stating that GD was supervised.  As to DD, the complaint cites reports only stating that no adult was supervising DD when she fell.  We have found that DD lacked constant care and supervision during that time.  Therefore, we conclude that Gottman violated Regulation 19 CSR 30-61.175(1)(D)1 as to DD.  


The Department cites its Regulation 19 CSR 30-61.085(3)(A)3, which states:


An adult shall be outside at all times to provide supervision for children under three (3) years of age.

As to GD, there is no report about outside activity.  As to DD, the complaint recites reports stating that all children were supposed to be outside when DD was injured.  The complaint cites reports stating that Gottman was the only worker at the facility when DD was injured and reports stating that Becky and Jerry Gottman were at the facility when DD was injured.  The recitation of mutually exclusive fact situations does not provide notice of the conduct at issue.  Therefore, we do not find that Gottman violated Regulation 19 CSR 30-61.085(3)(A)3.  


The Department cites its Regulation 19 CSR 30-61.175(l)(D)2, which states:


The provider shall be alert to various needs of the child such as . . . aggression by other children and the need for attention.

The complaint cites reports stating only that Gottman was aware of the aggressive tendencies of the child who pushed GD down.  Therefore, we do not conclude that Gottman violated Regulation 19 CSR 30-61.175(l)(D)2.  


The Department cites its Regulation 19 CSR 30-61.185(5)(A), which states:


In case of accident or injury to a child, the provider shall notify the parent’s (sic) immediately.  If the child requires emergency medical care, the provider shall follow the parent’s written instructions.

The complaint does not cite any report stating that Gottman failed to follow any written instructions.  As to GD, the complaint cites only reports stating that Gottman attempted to contact GD’s mother immediately.  As to DD, the complaint cites reports stating only that Gottman delayed contacting DD’s mother.  Therefore, we conclude that Gottman violated Regulation 19 CSR 30-61.185(5)(A) as to DD.  
The Department cites its Regulation 19 CSR 30-61.175(1)(A)10, which states:


Children shall not be subjected to child abuse/neglect as defined by section 210.110, RSMo[.]

Subdivision (9) of that statute provides the following definition:  


“Neglect”, failure to provide, by those responsible for the care, custody, and control of the child, the proper or necessary support, education as required by law, nutrition or medical, surgical, or any other care necessary for the child's well-being[.]

(Emphasis added.)  Whether or not Gottman was the only worker at the facility when DD was injured, she did not provide DD with the supervision needed for her well-being.  We conclude that Gottman’s failure to supervise DD constitutes neglect. 


The Department cites its Regulation 19 CSR 30-61.210(1), which states:


The child care provider shall maintain accurate records to meet administrative requirements[.]

The complaint cites reports alleging that Jerry Gottman corrected an inaccuracy in the attendance record for GD.  We do not conclude, on the basis of a single inaccuracy, that Gottman is subject to discipline because of Jerry Gottman’s action to correct a record.  


The Department cites its Regulation 19 CSR 30-61.185(5)(B), which states:


Information regarding the date and circumstance of any accident or injury shall be noted in the child’s record.

The Department cites its Regulation 19 CSR 30-61.210(4), which states:

Health information shall be retained in each child’s individual file and shall include:

*   *   *


(C) Information concerning any accident or injury to the child while at the family day care home[.]

(Emphasis added.)  The complaint alleges no failure to record such information, and it cites no report regarding it.  


The Department cites its Regulation 19 CSR 20-61.105(1)(F), which states:


All caregivers shall cooperate with the department.

The complaint alleges that Gottman cared for a child and solicited business after agreeing not to do so.    


The Department cites its Regulation 19 CSR 30-61.105(1)(D), which states:


Caregivers shall be . . . qualified to provide care conducive to the welfare of children.

The only qualification that the complaint cites is good character and intent.  We have found that Gottman violated the standards of care in failing to supervise DD and call her mother 

immediately and that Gottman breached her agreement with the Department.  Therefore, we conclude that Gottman lacks the good character and intent to care for children.  

Summary

Gottman is subject to discipline under § 210.221.1(2).  


SO ORDERED on December 18, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.





�We preface our remarks by emphasizing that counsel at the hearing is not the same as counsel who signed the complaint.
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