Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 99-3546 DI




)

TRACY GIRDNER,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On November 23, 1999, the Director of Insurance filed a complaint seeking to discipline the bail bond agent license of Tracy Girdner for misappropriating security deposits on bail bonds.  On March 30, 2000, we convened a hearing on the complaint.  Kimberly A. Harper represented the Director.  Though notified of the date and time of the hearing, Girdner made no appearance.   Our reporter filed the transcript on April 5, 2000.  

Findings of Fact

1. Girdner held bail bond agent License No. BB492762081, which was current and active from January 28, 1997 until January 28, 1998, when it expired.

2. Girdner wrote bail bonds.  For that service, she charged a premium—a price for writing the bond.  In addition to the premium, Girdner required a security deposit, which she was to return when the court case concluded.  

3. On the following dates, each of the following persons gave Girdner a security deposit to post bond for a third person:

Count I
May 1997
Norma Vaughn 
$1,200 
 

Count II
June 9, 1997
John J. Dziwanowski 
$1,000 
 

Girdner spent, or allowed to be spent, both deposits on her own personal expenses and never returned either deposit after either court case was closed.  

Conclusions of Law

We have jurisdiction to hear the complaint.  Section 374.755.1.
  The Director has the burden to prove that Girdner has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director cites section 374.755.1(5), which allows discipline for:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [a bail bond agent.]

Girdner accepted the security deposits in Finding 3 while in the performance of the functions of a bail bond agent and never returned them.  We may infer her mental state from her conduct.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 

(Mo. App., E.D. 1988).  Girdner’s only proffered explanation is that her boyfriend spent $400 of Vaughn’s $1,200 on a telephone bill.  Nevertheless, Girdner failed to return any of the money on deposit from either Vaughn or Dziwanowski.  

Incompetence includes a general lack of professional ability, or indisposition to use an otherwise sufficient professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  A bail bond agent’s professional skills include good moral 

character, which Girdner either lacked or was indisposed to use.  Section 374.715.  Therefore, we conclude that Girdner is subject to discipline on Counts I and II under section 374.755.1(5) for incompetency. 

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Girdner’s acts were intentional and wrongful.  Therefore, we conclude that Girdner is subject to discipline on Counts I and II under section 374.755.1(5) for misconduct.  

Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan, 744 S.W.2d at 533.  We have found that Girdner acted intentionally.  Intent and indifference are mutually exclusive.  Girdner did not act with mere indifference, conscious or otherwise.  Therefore, we conclude that Girdner is not subject to discipline on Counts I or II under section 374.755.1(5) for gross negligence.  

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 744 (10th ed. 1993).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Thus, fraud always includes misrepresentation and dishonesty.  We infer that Girdner had the intent and purpose of deceit when she told Vaughn and Dziwanowski that she would return their deposits.  Therefore, we conclude that Girdner is subject to discipline on Counts I and II under section 374.755.1(5) for fraud, misrepresentation and dishonesty.  

Summary


We conclude that Girdner is subject to discipline on Counts I and II under section 374.755.1(5) for incompetency, misconduct, fraud, misrepresentation, and dishonesty.  


We conclude that Girdner is not subject to discipline on Counts I or II under section 374.755.1(5) for gross negligence.  


SO ORDERED on April ____, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri.  
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