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DECISION


  We deny the application by Giant Step I, Incorporated (“Giant Step”) to operate a child care home.  Giant Step failed to prove that it is of good character and intent, that it would cooperate with the licensing enforcement agency, the Department of Health and Senior Services (the Department), and that it is qualified and equipped to render care or service conducive to the welfare of children.

Procedure


On May 7, 2003, Mary Guthrie, acting on behalf of Giant Step, sent a letter to the Department's Bureau of Child Care requesting an appeal of the Department’s decision to deny Giant Step a child care license.  On August 1, 2003, the Department filed a complaint seeking a determination that it had cause to deny a child care license to Giant Step.  


We held a hearing on April 22, 2004.  Kelly D. Walker represented the Department at the hearing.  No one appeared for Giant Step.  Guthrie telephoned asking for a continuance.  We denied the continuance, but held the record open until May 11, 2004, to allow Giant Step time to obtain an attorney and for that attorney to make arrangements to present Giant Step’s case and cross-examine the Department’s witnesses.  The Department presented its evidence.  No attorney entered an appearance on behalf of Giant Step.  We closed the record on May 11, 2004.

Findings of Fact

1.
Giant Step is located at 211 Southeast Johnson, Lee’s Summit, Missouri. 

2.
The Department licensed Giant Step to provide child care to ten children from August 21, 2000, through July 31, 2002.  

3.
By letters dated April 30, 2002, and July 9, 2002, the Department notified Giant Step, through its president, Guthrie, that its license was about to expire.  Around July 30, 2002, Guthrie called the Department and said that she would immediately file an application to renew Giant Step’s license.

4.
No one submitted an application for the renewal of Giant Step’s license prior to the July 31, 2002, expiration date.

5.
By letter to Guthrie dated August 7, 2002, the Department advised Giant Step that its license had expired and that Giant Step could no longer care for more than four unrelated children.

6.
On October 28, 2002, Giant Step applied for a child care license. 

7.
The Department treated Giant Step’s application as an initial application rather than a renewal application due to the time that had elapsed between the expiration of Giant Step’s prior license and the date of its license application. 

8.
Lisa Bastean and Phyllis Farmer, employees of the Department, conducted an inspection of Giant Step on December 20, 2002. 

9.
Bastean and Farmer found that Giant Step was not in compliance with the Department’s licensing rules in several ways, including but not limited to:  chipped paint; windows less than 24 inches from the floor; lack of safety gates in the kitchen area; no samples of forms that the facility planned to use; fencing did not meet height requirements; no plan of supervision regarding escorting children to and from the outdoor play area; and having a metal wheelchair swing, capable of swinging upward to the height of a toddler or preschooler, in the play area.  Giant Step did not pass inspection. 

10.
During the December 20, 2002, inspection, Guthrie made several comments to Bastean and Farmer that any children in care at Giant Step would be taken to the Giant Step II facility located across the street to participate in activities with the children in care at that facility.  Guthrie refused to clarify how much time the Giant Step children would be spending at Giant Step II.  The Department has not licensed Giant Step II. 

11.
On December 20, 2002, Guthrie further stated to Bastean and Farmer that all equipment (toys, cots, chairs, etc.) would be kept at the Giant Step II facility.  Guthrie commented that she would transfer the equipment to the Giant Step facility long enough to become licensed then return it to the Giant Step II location. 

12.
Bastean and Farmer conducted a follow-up inspection of Giant Step on December 31, 2002. 

13.
Bastean and Farmer found that Giant Step had corrected many of the issues on non-compliance found at the December 20, 2002, inspection, but the facility did not pass inspection because it needed fire safety and sanitation approvals and because it still had the metal wheelchair 

swing accessible to children.  Bastean had granted a variance for the fence height, as Giant Step had requested.

14.
Guthrie refused to sign a statement that “[b]y completing the licensure process and accepting license provider agrees to comply w/Mo state statute & Dept of Health licensing Rules for family child care homes as stated on License.”  The Department requested that Guthrie sign the statement because she repeatedly implied that she would not comply with licensing rules.  The Department wanted to emphasize to Guthrie that by accepting a license, she would need to follow the rules. 

15.
On December 31, 2002, Giant Step requested a variance for the height of its fence, a problem noted at the December 20, 2002, inspection.  Guthrie signed the variance request on behalf of Giant Step.  Guthrie listed her position with Giant Step as “God/Director.”
  Bastean granted the variance.  

16.
Giant Step could have requested a variance for the wheelchair swing, but it did not. 

17.
During the December 31, 2002, inspection, Guthrie admitted that she had six children in care at Giant Step II who did not have a primary diagnosis of mental illness, mental disorder, mental retardation, or developmental disability.
  Guthrie said she knew that the Department had not licensed Giant Step II to care for those children.

18.
As during the December 20, 2002, inspection, on December 31, 2002, Guthrie refused to clarify the hours that children would be in care at Giant Step and the time those children might spend at Giant Step II. 

19.
On December 31, 2002, Guthrie made many statements indicating that she would not comply with licensing rules because nothing in the rules said that she had to comply, that she would do what she wanted, and that the Department could do nothing to stop her. 

20.
On January 6, 2003, Cheryl Saavedra and Nancy Beyer, environmental public health specialists with the Department, conducted a sanitation inspection at Giant Step. 

21.
Saavedra and Beyer found that the Giant Step facility needed to be cleaned because  it was cluttered and dirty.  The facility did not have a mechanical vent in the bathroom.  Cleaning supplies and toxic agents were stored under the kitchen sink where children could have access to them.  The diaper pail did not have a tight-fitting lid.  There was a caulk gap around the bottom of the toilet.  Giant Step did not pass the inspection. 

22.
Guthrie took a trash bag, threw the cleaning supplies and toxic agents into the bag, stomped to the front door, and threw the bag out the front door.  Guthrie then demanded that Saavedra and Beyer note that she had corrected the situation regarding the cleaning supplies and toxic agents. 

23.
During the January 6, 2003, sanitation inspection, Guthrie declared several times that she would not comply with licensing requirements and that she had no intention of installing a mechanical vent in the bathroom.  She declared that she would move required equipment from Giant Step II into the Giant Step facility and remove it after she got licensed.  She stated that she hated all licensing personnel except those from the Department of Mental Health.  She said that she had no plans to actually use the facility unless she had overflow from the Giant Step II facility. 

24.
Saavedra informed the Department’s northwest district supervisor of what Guthrie did and said during the January 6, 2003, inspection because Saavedra found Guthrie to be 

inappropriate, unprofessional, angry, hostile, and threatening.  Saavedra wanted anyone else who may have to go into the Giant Step facility to be aware of Guthrie’s behavior.
   

25.
On January 13, 2003, Philip Adams, state fire inspector with the Missouri Division of Fire Safety, Office of the State Fire Marshall, conducted a fire safety inspection of Giant Step. 

26.
Adams determined that Giant Step needed to install a sprinkler head and valve in the furnace room, change the size and type of the drip leg on the hot water heater, and install a carbon monoxide detector since the facility had gas appliances.  Giant Step did not pass the fire safety inspection. 

27.
Adams returned to Giant Step on May 20, 2003, at which time he explained to Guthrie that due to her license lapse, the facility was not grandfathered under prior fire safety rules and that it would have to meet current fire safety rules. 

28.
Adams returned to Giant Step on July 22, 2003, and was advised that the corrections required after the January 13, 2003, inspection had not been completed. 

29.
Adams returned to Giant Step on September 24, 2003.  It appeared to him that the required work had been completed.  However, Adams did not conduct a fire safety inspection because Guthrie told him that she no longer planned to pursue a license. 

30.
After reviewing the inspection, sanitation, and fire safety reports, the Department determined to deny an initial child care license to Giant Step.  The Department advised Giant Step of its decision by letter dated May 2, 2003. 

31.
By letter mailed and faxed to the Department on May 7, 2003, Giant Step advised the Department that it wished to appeal the denial of its initial license. 

32.
The Department filed a complaint based on Giant Step’s appeal on August 1, 2003.

33.
Bastean and Farmer returned to Giant Step on January 5, 2004.  No children were in care at the Giant Step facility, although there were 12-13 children in care at the Giant Step II facility.  Guthrie refused to tell Bastean and Farmer whether all of the children in care at Giant Step II had a primary diagnosis of mental illness, mental disorder, mental retardation, or developmental disability.

34.
Bastean returned to Giant Step on April 9, 2004, and found it vacant.  Guthrie told Bastean that the Southeast Johnson facility had been sold, but was being leased back to her for the next six months.  She said that she had planned to open a new facility at 300 Southeast Blue Parkway, but that it was not open yet.  Guthrie again declared that she would never apply for a Department license wherever she was located.  

Conclusions of Law

Sections 210.245.2 and 621.045.1
 gives us jurisdiction to hear this case.  The Department gave Giant Step notice that it intended to deny Giant Step’s application for licensure to operate a child care home.  Giant Step made its request to the Department for a hearing before us.  Section 621.120 places the burden on Giant Step to show that it is qualified for licensure.

The Department treated Giant Step’s application as one for original licensure because Giant Step failed to renew its license.  Section 210.221.1 gives the Department the following duties regarding the issuance and renewal of licenses:


(1) After inspection, to grant licenses … and to renew the same when expired.  No license shall be granted for a term exceeding two years. . . ;


(2) To inspect the conditions of the homes and other places in which the applicant operates a child-care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend place on probation or revoke the license of such persons as fail to obey the provisions of 

sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license[.]


The Department’s Regulation 19 CSR 30-61.055(1) provides for the licensee to apply for renewal of the license 60 days before expiration.  The regulation requires that the licensee provide a variety of information for the Department's review.  Section 4 of the regulation provides:

Upon determination of the applicant’s continued compliance with state statutes and licensing rules for family day care homes, an official license shall be granted for up to two (2) years.


 Because of the gap in time from the expiration of the original license until the filing of the application on October 28, 2003, we agree with the Department that the license applied for was a new license and not a continuation of the original one.

Mootness

The Department contends that Giant Step’s appeal is moot.  “Generally, an action is considered ‘moot’ when it no longer presents a justiciable controversy because issues involved have become academic or dead.”  BLACK’S LAW DICTIONARY 909 (5th ed. 1979).  A cause of action is moot when an event occurs making the granting of any relief impossible or when the judgment, if rendered, would have no practical effect on the existing controversy.  Rockett v. Radar Inc., 97 S.W.3d 535, 536 (Mo. App., E.D. 2003).  The doctrine of mootness “is triggered when an event occurs that alters the position of the parties and any judgment would be a hypothetical opinion.”  Id.

The Department contends that a child care license is good only for the facility location listed on the license.  Giant Step applied for a child care license for its facility located at 211 Southeast Johnson, Lee’s Summit, Missouri.  On her visit to the facility on April 9, 2004, 

Bastean noted that the property appeared to be vacant, that the play equipment had been removed, and that there were no blinds on the windows.  Guthrie told Bastean that the property had been sold, but that Guthrie was leasing it back for the next six months.  On the day of the hearing, Guthrie, by telephone and not under oath, advised us with the Department’s counsel present that we needed to send any mail to a new address.  She said that the property at 211 Southeast Johnson, Lee’s Summit, Missouri, had been sold.
 

We deny the motion to dismiss for mootness.  We have only Guthrie's word that the property was sold.  Further, she could still have a leasehold interest in it.

Licensure

Count I – Character and Cooperation


Section 210.211.1 makes it unlawful for any person to “establish, maintain or operate a child-care facility for children, or to advertise or hold himself or herself out as being able” to provide child care services without having a written license issued by the Department.  The Department may grant licenses to “persons to operate child-care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children[.]”  Section 210.221.1(1). 

Giant Step does not claim to qualify for any of the exceptions to the licensure requirement.  Section 210.211.1(1) to (7).

Regulation 19 CSR 30-61.105(1) requires for licensure that:


(D) Caregivers shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.

*   *   *


(F) All caregivers shall cooperate with the department.

We interpret “good character and intent” to be at least commensurate with the concept of “good moral character” used in licensing laws.  Good moral character is honesty, fairness, and respect for the law and the rights of others.  Hernandez v. State Board of Registration for the Healing Arts, 936 S.W.2d 894, 899, n.1 (Mo. App., W.D. 1997).
Giant Step showed a lack of good character and intent when Guthrie repeatedly told Department personnel that she would not obey licensing rules.  Guthrie admitted that she would essentially get her license by fraud, in that she would make the Giant Step facility appear to be ready for licensure, then remove all furniture, toys, and equipment from the facility.

Further, Giant Step has indicated through Guthrie’s words and deeds that it does not intend to cooperate with the Department. 


We deny Giant Step’s application for licensure because of its failure to show it is of good character and intent and that it will cooperate with the Department.


Count II – Qualified to Provide Care

Child care providers must be qualified and equipped to render care or service conducive to the welfare of children.  Section 210.221.1(1); 19 CSR 30-61.105(1)(D).  Furthermore, the buildings and premises used by a child-care facility “shall be inspected annually for fire and safety by the state fire marshal, the marshal’s designee or officials of a local fire district and for health and sanitation by the department of health or officials of the local health department.” Section 210.252.1.  The Department contends that Giant Step is not qualified and equipped to render care or service conducive to the welfare of children.  The Department also contends that Giant Step has failed to meet fire safety and sanitation requirements.

A.  Fire Safety

Before a license can be granted to a child-care facility, the facility must meet the fire safety requirements contained in 19 CSR 30-61.086, as made applicable by 19 CSR 30-61.045(3)(E).  Child care premises must conform to the State Fire Marshal’s fire safety requirements, and the State Fire Marshal must approve any floor of a home used for child care. 19 CSR 30-6l.085(1)(B); 19 CSR 30-61.085(2)(A). 

Giant Step failed to meet fire safety requirements in the following ways:

•
Facilities that use equipment or appliances that pose a potential carbon monoxide risk must have a carbon monoxide detector. 19 CSR 30-61.086(10)(D).  Giant Step had gas appliances, which pose a potential carbon monoxide risk, but did not have a carbon monoxide detector.

•
Gas water heaters are required to have a properly sized pressure relief valve.  19 CSR 30-61.086(12)(E).  The drip leg on the pressure valve must extend to approximately six inches above the floor.  Id.  In order to comply with this regulation, Giant Step needed to replace the one-half inch drip leg on its water heater with a three-quarter inch drip leg.

•
Regulation 19 CSR 30-61.086(12)(H) states that “[f]urnace rooms and rooms containing water heaters shall not be required to be fire resistive if an automatic sprinkler head is installed off the domestic water system[.]”  In order to comply with this regulation, Giant Step needed to install a 180-200 degree sprinkler head and valve in the furnace and hot water heater rooms.

Although the fire inspector testified that the deficiencies described above appeared to have been fixed by September 24, 2003, he never did a final inspection report to document this.  He did not do so because Guthrie told him that she was no longer pursuing licensure.  Without a 

final inspection report stating that all deficiencies were brought into compliance, Giant Step fails to bear its burden of proving that it complies with 19 CSR 30-61.045(3)(E).  

B.  Sanitation

A child-care facility must be clean at all times. 19 CSR 30-61.085(2)(A)(9).  Giant Step was found to be disorganized, cluttered, and dirty during the sanitation inspection on January 6, 2003.  Cleaning supplies and toxic agents were left in areas accessible to children, in violation of 19 CSR 30-61.085(1)(J).  We do not take seriously Guthrie’s statement that she resolved the deficiency by peremptorily throwing the items out the door in a trash bag.  That was an expression of her disgust and defiance at the Department’s regulations and the inspectors’ enforcement of them.  Her actions did not show a legitimate resolution of where these items would be stored.  Even in the trash bag outside the door, if that was going to be their new storage place, they were accessible to children.  

A gap around the base of the toilet was found.  The bathroom had no mechanical ventilation.  See 19 CSR 30-61.085(2)(A)5 and 19 CSR 30-61.085(2)(C)1.E, requiring that the facility be well-ventilated and the bathroom dry and odor-free.  The facility did not have an airtight disposal container for wet or soiled diapers as required by 19 CSR 30-61.175(l)(E)6.

C.  Unqualified to Provide Care

Giant Step I is not qualified to provide care conducive to the welfare of children for the following reasons:

•
Regulation 19 CSR 30-61.105(1)(F) requires care givers to cooperate with the Department.  Giant Step has repeatedly demonstrated that it will not cooperate with the Department as required.

•
Children are not permitted to have access to areas not approved for child care by the Department.  19 CSR 30-61.085(1)(E).  Guthrie repeatedly stated that she 

would take children enrolled in Giant Step to the Giant Step II facility, an area not approved for child care by the Department, for activities.  By her statements that she would move furniture, equipment, and toys from Giant Step II to Giant Step long enough to get licensed and then return the items to Giant Step II, Guthrie indicated that all children would be cared for at the Giant Step II facility regardless of its licensure status.

•
Swings are to have light-weight seats of rubber, plastic, canvas or nylon.  19 CSR 30-61.095(3)(G).  Giant Step had a metal wheelchair swing that could move high enough to strike a toddler or preschooler.  Giant Step could have requested a variance for the swing, but refused to do so.

•
Fire safety and sanitation violations.  

Giant Step could not provide a safe place for children.  By keeping children in an area not approved for child care, Giant Step would be unnecessarily endangering children in its care. Giant Step is not qualified to provide care conducive to the welfare of children.

Summary


We deny the Department’s request that we dismiss the appeal for mootness.  We deny Giant Step’s application for licensure to operate a child care home.   


SO ORDERED on August 6, 2004.



________________________________



KAREN A. WINN 



Commissioner

	�Pt’r Ex. M.





	�Section 210.211.1(6), RSMo 2000, excepts from the child care licensing requirements of §§ 210.201 to 210.257 “[a]ny residential facility or day program licensed by the department of mental health pursuant to � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000229&DocName=MOST630%2E705&FindType=L&AP=&RS=WLW4.07&VR=2.0&FN=_top&SV=Split&MT=Missouri" \t "_top" �sections 630.705� to � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000229&DocName=MOST630%2E760&FindType=L&AP=&RS=WLW4.07&VR=2.0&FN=_top&SV=Split&MT=Missouri" \t "_top" �630.760, RSMo�, which provides care, treatment and habilitation exclusively to children who have a primary diagnosis of mental disorder, mental illness, mental retardation or developmental disability, as defined in � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1000229&DocName=MOST630%2E005&FindType=L&AP=&RS=WLW4.07&VR=2.0&FN=_top&SV=Split&MT=Missouri" \t "_top" �section 630.005, RSMo�[.]”


	�Pet’r Ex. E.


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�Guthrie told us, “I sold those buildings that we used to have.  They’re all gone.  So all the old addresses are bad.”  (Tr. at 32.)
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