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)
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)

DECISION


The State Board of Nursing (“the Board”) may discipline Melissa A. George for providing substandard patient care. 

Procedure


On January 30, 2004, the Board filed a complaint.  George was personally served on February 13, 2004, but she made no response to the complaint.  


On July 23, 2004, this Commission convened a hearing on the complaint.  Assistant Attorney General Loretta L. Schouten and Jessica Hulting, a law student certified under Missouri Supreme Court Rule 13, represented the Board.  Though notified of the date and time of the hearing, neither George nor anyone representing her appeared.  The Board presented no witnesses and relied solely on George’s failure to answer the request for admissions served on her on May 25, 2004, and re-sent to her new address on June 2, 2004.  

Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those representing themselves without counsel.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  

Our reporter filed the transcript on August 17, 2004.  

Findings of Fact

1.  The Board has licensed George as a licensed practical nurse.  At all times relevant to the events in this case, George’s license was current and active.  George allowed her license to lapse on May 31, 2002.  

2.  On January 27-28, 2002, George was employed by Advantage Nursing Services, a home health care nurse staffing agency in St. Louis.  George was assigned to provide in-home nursing care for a patient, J.O., during the night shift.  

3.  J.O. was a ventilator-dependent, quadriplegic patient.  At approximately 5:00 a.m., George suctioned J.O. and turned J.O. 

4.  Sometime around 5:30 a.m., George fell asleep.  It is against Advantage’s policy to sleep while on duty.  

5.  At approximately 6:45 a.m., George was awakened by the sound of J.O.’s ventilator alarm.  George entered J.O.’s room and found him in full arrest.  George called 911.

6.  George disconnected J.O.’s breathing tube and began administering CPR.  While administering CPR, George failed to cover the trach tube and failed to attach the trach tube to the ventilator machine.  J.O. subsequently died.

7.  In a statement to the sheriff’s deputy, George reported that J.O.’s trach tube was still in the vent hold, but was not attached to the ventilator machine.  A trach tube still in the vent hold but not attached to the ventilator machine would render any mouth to mouth resuscitation efforts ineffective.  

8.  George’s failure to cover the trach tube or attach it to the ventilator machine while administering CPR rendered the CPR ineffective.
  

9.  Home health clients are dependent on others for basic care and nursing care services.  

10.  George’s acts and omissions caused physical and emotional harm to J.O. and jeopardized J.O.’s health, safety, and welfare.  

11.  George knew or should have known that J.O.’s health could be adversely affected if she slept while on duty.
  

12.  J.O.’s family relied on George’s skills and training as a nurse to protect his health and safety.  

Conclusions of Law

Section 621.045.1
 gives us jurisdiction to hear this case.  The Board alleges cause for discipline under § 335.066.2(5), because George’s conduct constitutes:


Incompetency, misconduct [and] gross negligence in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
Incompetence is a general lack of present ability, or lack of a disposition to use otherwise sufficient present ability, to perform a given duty.  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 116, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988); Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  By failing to answer the Board’s request for admissions, George admits that she is subject to discipline for incompetence.  


Misconduct is “the willful doing of an act with a wrongful intention[.]”  Duncan, at 125.  Gross negligence is a deviation from professional standards so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  Because the mental states for gross negligence and misconduct are mutually exclusive, we do not find cause to discipline George for both.  We do not find any evidence that George intended any wrongdoing.  However, she admits that her conduct is cause for discipline as gross negligence under § 335.066.2(5).  

The Board also cites § 335.066.2(12), which authorizes discipline for:


[v]iolation of any professional trust or confidence[.]

Professional trust or confidence is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  J.O. and his family relied on George’s skills and training as a nurse to protect J.O.’s  health and safety.  George violated that trust.  George admits that her conduct constitutes a violation of professional trust or confidence; thus, there is cause for discipline under § 335.066.2(12).

Summary


The Board may discipline George under § 335.066.2(5) for incompetence and gross negligence, and under § 335.066.2(12).    


SO ORDERED on September 21, 2004.



________________________________



JOHN J. KOPP 



Commissioner

	�We make this finding in the disjunctive because that is how the Board pled the facts in its complaint.  The Board’s request for admissions appears to ask George to admit two mutually exclusive facts.  





	�Because the Board’s request for admissions asked George to admit two mutually exclusive facts, we make our finding in the disjunctive.  





	�Statutory references are to the 2000 Revised Statutes of Missouri.
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