Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF COSMETOLOGY,
)



)



Petitioner,
)




)


vs.

)

No. 99-2791 CS




)
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)




)
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)

MEMORANDUM AND ORDER


On August 31, 1999, the State Board of Cosmetology (Board) filed a complaint seeking to discipline the cosmetologist license and cosmetology operator license (the licenses) of Lula Marie Garrett for sanitation violations.  On March 9, 2000, the Board filed a motion for summary determination with attached affidavits and a copy of the requests for admissions that the Board sent to Garrett on February 2, 2000.  Our Regulation 1 CSR 15-2.450(4)(C) provides that provides that we may decide this case without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  We gave Garrett until March 27, 2000, to respond to the motion, but he did not respond.  Therefore, the following facts, established by the admissions and the Board’s affidavits, are undisputed.

Findings of Fact

1. Garrett holds cosmetologist License No. CA-016142 and cosmetology operator License No. SH-042986.  Garrett operates Ms. G’s Beauty Salon (the salon), and did so at all relevant times.  The licenses are, and were at all relevant times, current and active.  

2. On April 24, 1997: 

(a) the salon had no closed clean towel container with dry fumigant;

(b) hair cutting tools were not in a wet or dry sterilizer;
  

(c) dirty tools were in the dry sterilizer; and

(d) there was no dry fumigant in the dry sterilizer.

3. On December 12, 1997:

(a) there was hair, trash and permanent wave rods left on the salon floor, work area, and in the shampoo area;

(b) the wet sterilizer was contaminated; and

(c) there was no dry fumigant in the clean towel container or the dry sterilizer.

4. On January 16, 1998:

(a) the salon’s wet sterilizer was contaminated;

(b) the dry sterilizer did not contain a dry fumigant;

(c) the clean towel container did not contain a dry fumigant; and

(d) soiled towels were placed on the rollabout cart and left in the shampoo area.

5. On February 26, 1998:

(a) hot water was not available in the restroom;

(b) there was no lid for the soiled towel container;

(c) soiled towels were placed on the rollabout cart;

(d) the salon’s wet sterilizer was contaminated;

(e) dirty tools were left on a work station; and

(f) the salon’s floor was dirty.

6. On August 7, 1998:

(a) there was no closeable, leakproof container for soiled towels;

(b) there was debris and broken glass on the floor by the restroom door; and

(c) the wet sterilizer was contaminated.

7. On October 14, 1998:

(a) there was found hair on the salon floor;

(b) the salon’s floor and walls were dirty;

(c) the clippers in the salon were not clean and sanitized; and

(d) soiled towels were not placed in a closeable, leakproof container.

8. Findings 2 through 7 constitute a breach of Garrett’s duty to guard against contagious, infectious or communicable diseases or their spread.

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 329.140.2.
  The Board has the burden of proving that Garrett has committed an act for which the law allows discipline. Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Board cites section 329.140.2, which allows discipline for:

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter; 
*   *   *

(15) Failure or refusal to properly guard against contagious, infectious or communicable diseases or the spread thereof. 

(Emphasis added.)  The Board argues that Findings 2 through 8 show that Garrett violated certain regulations, each of which cites Chapter 329 as its authority, and that she failed to properly guard against contagious, infectious or communicable diseases or their spread.  

The Board’s Regulation 4 CSR 90-11.010(2)(A)(2) (effective March 30, 1997 through September 30, 1998) governed the storage of clean towels and stated:  

Clean towels shall be used for each patron.  A closed cabinet or drawer containing a dry fumigant shall be provided for clean towels and linens[.]  

Garrett’s failure to maintain and use a closed, clean towel container with a dry fumigant and her failure to maintain and use a dry fumigant in the clean towel container, constitute violations of 

4 CSR 90-11.010(2)(A)(2) and failures to properly guard against contagious, infectious or communicable diseases or their spread.

The Board’s Regulation 4 CSR 90-11.010(2)(D) (effective March 30, 1997 through September 30, 1998) governed the disinfection and storage of implements and stated:

Disinfecting and Storing Implements.  All implements (instruments or tools) used in cosmetology shops and schools, including scissors, clips, blades, rods, brushes, combs, etc. shall be thoroughly cleansed after each use.  All implements which may come in contact directly or indirectly with the skin of the patron shall be disinfected with an Environmental Protection Agency (EPA)-registered disinfectant with demonstrated bactericidal, fungicidal and virucidal activity used according to the manufacturer’s instructions.  All implements shall be completely immersed in the solution or, if not capable of immersion, thoroughly dipped in the solution for a period of not less than five (5) minutes.  Spray solutions may be used as approved by the board.  Implements shall either be stored in the solution or removed and stored in a dust-tight cabinet, covered container or 

drawer containing a dry fumigant at all times when not in use; the implement shall be permitted to air dry.

Garrett’s failure to sanitize the hair cutting tools in either a wet or dry sterilizer; failure to clean the dirty tools before placing them in the dry sterilizer; failure to keep a dry fumigant in the dry sterilizer; failure to have an uncontaminated wet sterilizer to facilitate adequate implement sanitation; failure to thoroughly cleanse, disinfect and properly store tools after each use on a patron; and failure to clean and disinfect the clippers at the salon, constitute violations of 4 CSR 90-11.010(2)(D) and failures to properly guard against contagious, infectious or communicable diseases or their spread.  


The Board’s Regulation 4 CSR 90-11.010(1)(B) (effective March 30, 1997 through September 30, 1998) governed the condition of the physical facilities in cosmetology salons and stated:

Floors, Walls, Ceilings, Equipment and Contents.  For areas where all classified occupations of cosmetology are practiced, including retail cosmetic sales counters, all floors, walls, ceilings, equipment and contents shall be constructed of washable materials and must be kept clean and in good repair at all times. Commercial-type carpet may be used.

Garrett’s failure to keep the salon’s floor, walls, work area, and shampoo area clean and her failure to clean debris and broken glass off the salon’s floor constitute violations of 4 CSR 90-11.010(1)(B) and failures to properly guard against contagious, infectious or communicable diseases or their spread.

The Board’s Regulation 4 CSR 90-11.010(2)(A)(3) (effective March 30, 1997 through September 30, 1998) provided for the handling of soiled towels and stated:  

Soiled towels shall be placed in a closeable, leakproof container immediately upon completion of use.

Garrett’s failure to have and use a closeable, leakproof container for soiled towels at the salon and her failure to place her soiled towels in a closeable, leakproof container immediately upon completion of use constitute violations of 4 CSR 90-11.010(2)(A)(3) and failures to properly guard against contagious, infectious or communicable diseases or their spread.

 
The Board’s Regulation 4 CSR 90-11.010(1)(D) (effective March 30, 1997 through September 30, 1998) governed the toilet facilities in cosmetology salons and stated:

Toilet Facilities.  All shops shall provide adequate and conveniently located toilet facilities for use by patrons and operators.  All schools shall provide two (2) or more restrooms to separately accommodate male and female students.  All lavatories shall be provided with hot and cold running water, soap and individual towels.  Floors, walls, ceilings and fixtures shall be kept clean and in good repair at all times.

Garrett’s failure to provide hot water in the salon’s restroom constitutes a violation of 4 CSR 90-11.010(1)(D) and a failure to properly guard against contagious, infectious or communicable diseases or their spread.


The Board’s Regulation 4 CSR 90-11.010(2)(H) (effective September 30, 1998) governs the disposal of hair clippings and states:


Covered Waste Receptacle.  Any cosmetology shop or school shall be required to have covered waste receptacles for the disposal of hair.  Hair clippings shall be swept up and disposed of in a covered waste receptacle after each patron.

Garrett’s failure to sweep up hair clippings and place them in a covered waste receptacle after each patron at the salon constitutes a violation of 4 CSR 90-11.010(2)(H) and a failure to properly guard against contagious, infectious or communicable diseases or their spread.  

Summary

We conclude that there is cause to discipline Garrett’s licenses under section 329.140.2(6) and (15).  


SO ORDERED on April 4, 2000.



________________________________



WILLARD C. REINE



Commissioner

�A wet sterilizer is the Environmental Protection Agency-registered disinfectant with demonstrated bactericidal, fungicidal and virucidal activity.  A dry sterilizer is a dust-tight cabinet, covered container or drawer containing a dry fumigant.


�All statutory references are to the 1999 Supplement to the Revised Statutes of Missouri.  
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