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)
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)


vs.

)
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)

JUDITH L. GARNER,
)




)



Respondent.
)

DECISION


Judith L. Garner is not subject to discipline because the Director of Public Safety (“the Director”) failed to prove that she committed a criminal offense.
Procedure


On March 20, 2008, the Director filed a complaint seeking to discipline Garner.  Garner was served with a copy of the complaint and our notice of complaint/notice of hearing.  She did not file an answer.  On September 8, 2008, we held a hearing on the complaint.  Assistant Attorney General Christopher R. Fehr represented the Director.  Garner represented herself.  The matter became ready for our decision on December 2, 2008, the date the last brief was due.

Findings of Fact

1. Garner is licensed as a peace officer, and her license is and was at all relevant times current and active.
2. On June 15, 2007,
 Garner and a friend attended a party at the Wild River Bar in Farmington, Missouri.  They arrived at approximately 9:00 p.m., and Garner consumed two and a half alcoholic beverages (beer).
3. At approximately midnight, Garner noticed that two men were about to start a fight.  She did not want to be associated with this because she worked as a reserve officer for a police department.
4. Garner and her friend left before the friend could use the restroom.  Garner intended to stop at a gas station, but passed it because she was unfamiliar with the area.  She drove into a parking lot to turn around and was stopped by a police officer because the business was closed at that time.
5. The police officer gave Garner a gaze nystagmus test.  Garner has the nystagmus condition
 even when not drinking.
6. Garner was listed as failing the alphabet test because she said “W, X, Y, ‘n Z” instead of “W, X, Y, and Z.”
7. Garner was given the walk-and-turn test twice, the first time on gravel in the parking lot.  She asked if she could move to another location and passed the test.
8. At the St. Francois County Sheriff’s Department, Garner assisted in giving herself the breath test, finding the proper charge code, and fingerprinting herself.
9. The mouth piece of the machine used for Garner’s breath test would not stay connected to the machine.  Garner’s breath test revealed an alcohol content of 0.136.
10. On August 20, 2007, pursuant to Garner’s request, the Missouri Department of Revenue (“DOR”) held an administrative hearing.
11. On August 31, 2007, the DOR issued Findings and Order (Rescind), finding:

The evidence was insufficient to find that the petitioner was arrested/stopped upon probable cause to believe that an alcohol-related traffic offense had been committed.

The evidence was insufficient to find that the concentration of alcohol in Petitioner’s blood was at or above the limit required by Section 302.505, RSMo, or if under age twenty-one, was 0.2% or more by weight, at the time of the alleged offense.

*   *   *

IT IS, THEREFORE, ORDERED that the Notice of Suspension/Revocation is hereby RESCINDED, and that no Administrative Action be taken.[
]
12. On December 11, 2007, in the Circuit Court of St. Francois County, Garner pled guilty to the Class B misdemeanor of driving while intoxicated (“DWI”).  The court suspended the imposition of sentence and placed Garner on two years’ probation.
13. Garner pled guilty because she could not receive a trial for almost six months and had a chance to work as an officer with a police department if she accepted the plea.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Director has the burden of proving that Garner has committed an act for which the law allows discipline.
  His burden is a preponderance of the evidence.
  The Director argues that Garner committed the crime of driving while intoxicated and is subject to discipline under § 590.080.1(2),
 which authorizes discipline 
if Garner “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]”  The criminal offense of DWI is set forth in § 577.010:

(1) A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.
(2) Driving while intoxicated is for the first offense, a class B misdemeanor. . . .

I.  Committed Criminal Offense
A.  Collateral Estoppel
The Director argues that Garner’s guilty plea supports an application of collateral estoppel.  A conviction resulting from a guilty plea collaterally estops the issue.
  But collateral estoppel requires a valid judgment.
  There is no final judgment in this case because the court suspended the imposition of sentence.  A criminal case is not final until conviction, and conviction does not occur until sentence is imposed.

The Director cites two cases for his proposition that a guilty plea alone is sufficient to apply collateral estoppel.
  But in both of those cases sentence was imposed, even if execution was suspended in one of them.  Therefore, there was a conviction in both cases that justified use of collateral estoppel.  In a prior case discussing James v. Paul,
 we stated:
That case did not decide that a guilty plea substitutes for a final judgment[.  I]t decided that a guilty plea substitutes for a trial.  A trial and a guilty plea may be interchangeable under James v. Paul, 
but not a final judgment.  Without a final judgment, collateral estoppel does not apply under any authority the Director cites.[
]

We do not apply the doctrine of collateral estoppel.
B.  Evidence at Hearing

Garner pled guilty to DWI.  A guilty plea is evidence of the conduct charged.  The plea constitutes a declaration against interest, which the defendant may explain away.
  Garner testified about what occurred, and the Director countered this with police and court records.  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  The breathalyzer was unreliable.  We found Garner to be a credible witness and have made findings of fact accordingly.
C.  Regulation 11 CSR 75-13.090


The Director asserts an additional basis for concluding that Garner committed that offense.  The Director contends that his Regulation 11 CSR 75-13.090(2)(A) requires us to interpret the language “committed any criminal offense” in § 590.080.1(2) to include a person who has been convicted of a criminal offense.  The regulation provides:

(2) As used in section 590.080.1, RSMo:


(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.

In addition, the Director cites § (3)(C) of the regulation, which provides:
(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*   *   *


(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.

We reject the Director’s reliance on Regulation 11 CSR 75-13.090 because the Director had no statutory authority to promulgate it.  
Summary


Garner is not subject to discipline under § 590.080.1(2).

SO ORDERED on January 28, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�The relevant date on the citation is June 16, 2007, but the date on the information filed is June 15, 2007.  The Alcohol Influence Report states that the interview took place on Saturday, June 15, 2007, at 1:00 a.m.  June 16, 2007, was a Saturday.


�“Rhythmical oscillation of the eyeballs, either pendular or jerky.” PDR MEDICAL DICTIONARY 1233 (1st ed. 1995).


�Ex. A.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2008.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


�The Director’s complaint does not allege a violation of § 590.080.1(6) for violating a law or regulation.


�RSMo 2000.


�Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004).


�In re Caranchini, 956 S.W.2d 910, 912 (Mo. banc 1997).


�Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).


�James v. Paul, 49 S.W.3d 678, 682-83 (Mo. banc 2001) (suspended execution of sentence); Adams v. Inman, 892 S.W.2d 651, 654 (Mo. App., W.D. 1994) (life sentence imposed).


�49 S.W.3d 678.


�Director of Public Safety v. Beekman, No. 06-0948 (AHC July 23, 2007).


�Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  
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