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DECISION


We grant the Director’s motion for summary determination because the refund claim of Garden Villas of South County, Inc., was untimely as to January through December 2002, and premature as to January through September 2003.  

Procedure


On October 8, 2003, Garden Villas appealed the Director’s October 3, 2003, final decision denying its claim for a refund of sales tax paid on purchases of electricity.  


On November 4, 2003, the Director filed a motion to dismiss, claiming that Garden Villas did not file the refund claim by April 15 of the year following the utility usage, as required by 

§ 144.030.2(23)(c).
  Although we gave Garden Villas until November 20, 2003, to respond to the motion, it did not respond.  


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 

(b) entitle any party to a favorable decision.  

Findings of Fact


1.  On September 23, 2003, Garden Villas filed a claim for a refund of $4,269.56 in sales tax on its purchases of electricity from January 1, 2002, through August 31, 2003.  


2.  On October 3, 2003, the Director issued a final decision denying the refund claim.  

Conclusions of Law


Section 144.030.2(23)(c) provides in part:  


Each person making nondomestic purchases of services or property and who uses any portion of the services or property so purchased for domestic use, and each person making domestic purchases on behalf of occupants of residential apartments or condominiums through a single or master meter, including service for common areas and facilities and vacant units, under a nonresidential utility service rate classification may, between the first day of the first month and the fifteenth day of the fourth month following the year of purchase, apply for credit or refund to the director of revenue and the director shall give credit or make refund for taxes paid on the domestic use portion of the purchase. . . .

(Emphasis added.)  


In Bert v. Director of Revenue, 935 S.W.2d 319, 321 (Mo. banc 1996), the Missouri Supreme Court upheld the time deadline of § 144.030.2(23)(c) against claims that the statute violated equal protection and the uniformity clause of the Missouri Constitution.  Garden Villas’ claim, filed September 23, 2003, is too late for the January 2002 through December 2002 period because it was not filed by April 15, 2003.  Garden Villas’ claim for January through August 2003 is too early because it should be filed between January 1, 2004, and April 15, 2004.  


Garden Villas argues that an employee of the Director gave it misleading advice by stating that Garden Villas would have up to three years to file a refund claim.  Garden Villas also states 

that it relied on the instructions for the Director’s refund claim form, Form 472B, which state in part:  

What is the oldest period for which I may request a refund/credit? 

The statute of limitation for sales/use tax refund claims is three years from the date of the overpayment.  The date of the overpayment is determined by the due date of the original return or the date paid, whichever is later.  

That statement is true as to sales tax refund claims in general.  Section 144.190.2.  However, 

§ 144.030.2(23)(c) sets forth a more specific deadline as to refund claims for domestic electricity usage.  In situations where the same subject matter is addressed in general terms in one statute and in specific terms in another, the more specific statute controls over the more general. Robinson v. Health Midwest Development Group, 58 S.W.3d 519, 522 (Mo. banc 2001).  
In order to prove estoppel against a government agency, a party must show:  

1) a statement or act by the government entity inconsistent with the subsequent government act; 2) the citizen relied on the act; and 3) injury to the citizen.  In addition, the governmental conduct complained of must amount to affirmative misconduct.

Twelve Oaks Motor Inn v. Strahan, 110 S.W.3d 404, 408 (Mo. App., S.D. 2003).  The court also set forth further circumstances that must be considered in applying estoppel against the government:  

Equitable estoppel may run against the state, but only where there are exceptional circumstances and a manifest injustice will result.  Equitable estoppel is not applicable if it will interfere with the proper discharge of governmental duties, curtail the exercise of the state’s police power or thwart public policy, and is limited to those situations where public rights have to yield when private parties have greater equitable rights.

Id. (citations omitted).  In Twelve Oaks, the taxpayer received conflicting information regarding the time period to appeal.  The instructions on an appeal form provided by the State Tax Commission conflicted with information on a decision letter that the taxpayer received from the 

Taney County Board of Equalization.  The State Tax Commission denied the appeal as untimely, and it concluded that its dissemination of incorrect information was a mere mistake rather than affirmative misconduct and that the taxpayer could have clarified the matter with “a simple phone call” to obtain the correct date.  The court reversed, holding that the State Tax Commission’s dissemination of incorrect information was affirmative misconduct.  


Estoppel is an equitable remedy, id., and as an administrative agency, this Commission “has no power to declare or enforce any principle of law or equity.”  Straube v. Bowling Green Gas Co., 227 S.W.2d 666, 668-69 (Mo. 1950).  But see Boland v. Department of Social Services, 910 S.W.2d 754 (Mo. App., W.D. 1995).  Neither the Director nor this Commission has the power to vary the force of the statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).    


Therefore, we must grant the Director’s motion.  Garden Villas’ refund claim was untimely as to January through December 2002.  Garden Villas’ complaint is premature as to  January through September 2003.  It should re-file a refund claim for 2003 between January 1, 2004, and April 15, 2004.  

Summary

We grant the Director’s motion for summary determination.  Garden Villas’ refund claim was untimely as to January through December 2002, and its refund claim was premature as to January through September 2003.  


SO ORDERED on December 29, 2003.



________________________________



JUNE STRIEGEL DOUGHTY  



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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