Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 00-1122 DI




)

CHRISTINA R. GARCIA,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of Insurance (Director) filed a complaint on April 28, 2000, seeking this Commission’s determination that the insurance agent license of Christina R. Garcia is subject to discipline for refusing to appear in response to a subpoena from the Director.
 


This Commission convened a hearing on the complaint on November 17, 2000.  Kimberly A. Grinston represented the Director.  Though notified of the time and place of the hearing, neither Garcia nor anyone representing her appeared.


Our reporter filed the transcript on December 7, 2000.
Findings of Fact

1. Garcia holds insurance agent License No. AT509846315.  That license was in good standing at all relevant times. 

2. On December 6, 1999, the Director issued a subpoena commanding Garcia to appear before the Director on January 5, 2000, at 10:00 a.m., at the Director’s office in Jefferson City to answer questions concerning a complaint received about Garcia’s insurance transactions as an insurance agent in this state.  The subpoena notified Garcia that failing to appear as commanded could result in disciplinary proceedings against her, was a violation of section 374.190,
 and could result in a fine or imprisonment under section 374.210. 

3. Garcia received the subpoena on December 14, 1999, by certified mail.

4. Garcia knowingly failed and refused to appear as required on January 5, 2000, or at any other time, in response to the subpoena.

Conclusions of Law


We have jurisdiction to decide whether Garcia’s insurance agent license is subject to discipline.  Section 621.045, RSMo Supp. 1999.  The Director has the burden to show that Garcia has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director alleges that Garcia’s license is subject to discipline under section 375.141.1(1) for knowingly failing and refusing to appear in response to the subpoena as required under sections 374.190 and 374.210.  Section 375.141.1(1) provides:


1.  The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have:


(1) In their dealings as an agent, broker or insurance agency, knowingly violated any provisions of, or any obligation imposed by, the laws of this state, department of insurance rules and regulations, or aided, abetted or knowingly allowed any insurance agent or insurance broker acting in behalf of an 

insurance agency to violate such laws, order, rules or regulations which result in the revocation or suspension of the agent’s or broker’s license notwithstanding the same may provide for separate penalties[.]

Section 374.190 provides in part:

 
1.  The director shall examine and inquire into all violations of the insurance laws of the state, and inquire into and investigate the business of insurance transacted in this state by any insurance agent, broker, agency or insurance company.


2.  He or any of his duly appointed agents may compel the attendance before him, and may examine, under oath, the directors, officers, agents, employees, solicitors, attorneys or any other person, in reference to the condition, affairs, management of the business, or any matters relating thereto.  He may administer oaths or affirmations, and shall have power to summon and compel the attendance of witnesses, and to require and compel the production of records, books, papers, contracts or other documents, if necessary.

Section 374.210.2 provides:


2.  Any person who shall refuse to give such director full and truthful information, and answer in writing to any inquiry or question made in writing by the director, in regard to the business of insurance carried on by such person, or to appear and testify under oath before the director in regard to the same, shall be deemed guilty of a misdemeanor, and, upon conviction thereof, shall be punished by a fine not exceeding five hundred dollars, or imprisonment not exceeding three months. 


Garcia received the subpoena on December 14, 1999.  She knowingly failed and refused to appear as required on January 5, 2000, or at any other time, in response to the subpoena in violation of sections 374.190 and 374.210.  Therefore, we conclude that Garcia’s license is subject to discipline under section 375.144.1(1).


SO ORDERED on December 18, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�The Director dismissed Counts II through IV of the complaint, which alleged misappropriation, conversion, fraud, forgery, deception, and a lack of trustworthiness or competence.


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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